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1 Gov. Code, §§ 3540 et seq. 
2 Gov. Code, §§ 3512 et seq. 
3 Gov. Code, §§ 3560 et seq. 
4 Gov. Code, §§ 3500 et seq. 
5 El Camino Hospital Dist. (2009) PERB Dec. No. 2033, 33 
PERC ¶ 93. 
6 Most transit districts are governed by labor relations 
provisions included in the Public Utilities Code enabling 
statutes, and therefore are not covered by the MMBA or 
subject to PERB jurisdiction.  (See Rae v. Bay Area Rapid 
Transit Supervisory Etc. Assn. (1980) 114 Cal.App.3d 147, 
161, 170 Cal.Rptr. 448.)  A few transit districts are 
covered by the MMBA, including the Sonoma-Marin Area 
Rail Transit Dist. (Gov. Code, § 105140), and the San 
Francisco Municipal Railway, which is operated by the 
City and County of San Francisco.  Finally, Public Utilities 
Code § 99560 et seq., gives PERB jurisdiction over 
supervisory employees of the Los Angeles County 
Metropolitan Transportation Authority. 
7 Pub. Util. Code, §§ 99560 et seq. 

 

 

 

8 Gov. Code, §§ 71600 et seq. 
9 Gov. Code, §§ 71800 et seq. 
10 Gov. Code, §§ 3525-3539.5. 
11 Lab. Code, §§ 1137-1137.6. 
12 Transit districts are governed by laws in the Public 
Utilities Code, joint powers agreements and bylaws or, in 
a few cases, the MMBA. 
13 Gov. Code, §§ 3524 et seq. 
14 Excepted from JCERRA’s coverage are managerial, 
confidential, and supervisory employees; judicial officers; 
and employees of the Supreme Court, the courts of 
appeal, or the Habeas Corpus Resource Center.  



15 Gov. Code, § 3509(e) (excluding management 
employees from PERB’s jurisdiction over unfair labor 
practice charges and local agency rules). 
16 “Peace officers,” as defined in Pen. Code, § 830.1, are 
excluded from S.B. 739’s changes to MMBA §§ 3501 
(definitions), 3507.1 (unit determinations and elections), 
3509 (PERB’s jurisdiction, powers, and duties regarding 
the MMBA).  Consequently, two sets of labor relations 
law will evolve.  As a general rule, excluded “peace 
officers” include sheriffs, under-sheriffs, deputy sheriffs, 
police chiefs, police officers, police officers of a district 
authorized by statute to maintain a police department, 
municipal court marshals or deputy marshals, inspectors 
or investigators employed by a district attorney, and 
Department of Justice special agents and Attorney 
General investigators, as well as assistant and deputy 
chiefs, chiefs, and deputy and division directors 
designated as peace officers by the Attorney General.  
Warning:  The definition of “peace officers” excluded by 
S.B. 739 and A.B. 1852 is narrower than the definition of 
“peace officers” in the unchanged provisions of § 3508(a) 
concerning the rights of full-time “peace officers” to 
participate in employee organizations composed solely of 
those peace officers.  As a result, some local agencies may 
currently have “S.B. 739-excluded peace officers” in the 
same bargaining unit as peace officers that are covered 
by S.B. 739 changes to the MMBA. 
17 Concerned with the increasing burden placed on PERB 
to administer state labor relations statutes already under 
its jurisdiction, former Governor Brown vetoed AB 2305, 
2866, and 3034.  As we reported in last year’s Legal 
Trends, these bills would have expanded PERB’s 
jurisdiction.  AB 2305 would have amended the MMBA to 
include peace officers’ unions under PERB’s jurisdiction.  
AB 2866 would have transferred jurisdiction over unfair 
practices for the Orange County Transportation Authority 
(“OCTA”) and the San Joaquin Regional Transit District 
(“SJRTD”) to PERB, and AB 3304 would have required that 
employer-employee relations for San Francisco Bay Area 
Rapid Transit District (“BART”) supervisory, professional, 
and technical employees be governed by the MMBA 
under PERB’s jurisdiction. 

18 County of Santa Clara (2015) PERB Dec. No. 2431-M, 39 
PERC 181 (emphasis in original). 
19 Cal. Code Regs., tit. 8, §§ 32000-91630. 
20 Gov. Code, § 71639.1. 
21 Gov. Code, § 71825. 
22 Pub. Util. Code, §§ 99560 et seq. 
23 Central Contra Costa Transit Authority (2012) PERB Dec. 
No. 2263-M, 36 PERC ¶ 177. 
24 Workforce Investment Bd. of Solano County (2014) 
PERB Order No. Ad-418-M, 39 PERC 65. 



25 Boling v. PERB (2018) 5 Cal.5th 898. 
26 Id. at p. 912 
27 Ibid, Gov. Code, § 3509.5(b). 

 

 

28 FireFighters Union, Local 1186 v. City of Vallejo (1974) 
12 Cal.3d 608, 116 Cal.Rptr. 507; Cal. Code Regs., tit. 8, §§ 
31001-95330. 
29 Gov. Code, § 3509(g); City & County of San Francisco 
(2007) PERB Dec. No. 1890-M, 31 PERC ¶ 72; FireFighters 
Union, Local 1186 v. City of Vallejo (1974), supra. 
30 Gov. Code, §§ 3502, 3506. 
31 San Diego Teachers Assn. v. Superior Ct. (1979) 24 
Cal.3d 1, 593 P.2d 838, 154 Cal.Rptr. 893; El Rancho 
Unified School Dist. v. National Ed. Assn. (1983) 33 Cal.3d 
946, 192 Cal.Rptr. 123; City and County of San Francisco v. 
International Union of Operating Engineers, Local 39 
(2007) 151 Cal.App.4th 938, 60 Cal.Rptr.3d 516.  See, e.g., 
University of Cal. (2012) PERB Dec. No. 2300-H, 37 PERC 
¶ 141. 
32 International Assn. of Fire Fighters Local Union 230 v. 
City of San Jose (2011) 195 Cal.App.4th 1179, 35 PERC ¶ 79. 



33 Paulsen v. Local No. 856 of Internat. Brotherhood of 
Teamsters (2011) 193 Cal.App.4th 823, 123 Cal.Rptr.3d 
332. 
34 See, for example, the ALJ decision in County of San 
Joaquin (2002) PERB Order No. HO-U-803-M, 26 PERC 
¶ 33073. 
35 Gov. Code, §§ 3509(b), (c). 
36 Coachella Valley Mosquito & Vector Control Dist. v. 
Public Employment Relations Bd. (2005) 35 Cal.4th 1072, 
1090. 

37 Orange County Professional Firefighters Assn., IAFF 
Local 3631 (2008) PERB Dec. No. 1968-M, 32 PERC ¶ 112.  
See also Compton Unified School Dist. (2009) PERB Dec. 
No. 2015, 33 PERC ¶ 67 (employees should have known 
the District considered them not bargaining unit 
members); SEIU, United Healthcare Workers West (2009) 
PERB Dec. No. 2025-M, 33 PERC ¶ 95 (employee should 
have known that union would not support contesting 
termination), County of Riverside (2010) PERB Dec. 
No.2132-M, 34 PERC ¶ 139. 
38 County of San Diego (Health & Human Services) (2009) 
PERB Dec. No. 2042-M, 33 PERC ¶ 67. 
39 Long Beach Community College Dist. (2009) PERB Dec. 
No. 2002, 33 PERC ¶ 36.  For rules about tolling the 
statute of limitations, see State of Cal. (Dept. of Personnel 
Administration) (2008) PERB Dec. No. 2013-S, 33 PERC 
¶ 57; see also Department of Personnel Admin. (2009) 
PERB Dec. No. 2017-S, 33 PERC ¶ 68; Solano County Fair 
Assn. (2009) PERB Dec. No. 2035-M, 33 PERC ¶ 102; 
California State U. (San Jose) (2009) PERB Dec. No. 2032-
H, 33 PERC ¶ 94. 
40 Los Angeles Unified School Dist. (2014) PERB Dec. No. 
2359, 38 PERC ¶ 136. 
41 County of Riverside (2011) PERB Dec. No. 2176-M, 35 
PERC ¶ 69. 
42 Nevada Irrigation Dist. (2009) PERB Dec. No. 2052-M, 
33 PERC ¶ 134; Los Angeles Community College Dist. 
(2009) PERB Dec. No. 2059, 33 PERC ¶ 149. 



43 IFPTE, Local 21 (Hosny) (2011) PERB Dec. No. 2192-M, 
36 PERC ¶ 18. 
44 County of Riverside (2013) PERB Dec. No. 237-M, 37 
PERC ¶ 180. 
45 Eric Moberg v. Monterey Peninsula Unified School Dist. 
(2014) PERB Dec. No. 2381, 39 PERC 12. 

46 In Turlock Unified School Dist. (2017) PERB Dec. No. 
2543, 42 PERC ¶ 61, the District’s Answer unequivocally 
admitted to the scope of its professional growth policy for 
teachers. Consequently, the ALJ could not find that the 
parties’ collective bargaining agreement established a 
different policy. Thus, the District’s unilateral change in 
policy constituted an unfair labor practice.  City of 
Calexico (2017) PERB Dec. No. 2541-M, 42 PERC 53 (City 
precluded from arguing that the Wednesday through 
Tuesday pay period schedule was not the City’s past 
practice because the City’s admitted this was the past 
practice in its Answer).  
47 Alliance College-Ready Public Schools (2017) PERB Dec. 
No. 2545, 42 PERC ¶ 76. 
48 Dry Creek Elementary School Dist. (1980) PERB Order 
No. Ad-81, 4 PERC § 11036. 



49 Bellflower Unified School Dist. (2014) PERB Dec. No. 
2403, 39 PERC 81; Turlock Irrigation Dist. (2015) PERB 
Dec. No. 2413-M, 39 PERC 105; County of Fresno (2015) 
PERB Dec. No. 2436-M, 40 PERC 12. 
50 San Mateo County Community College Dist. (2014) PERB 
Dec. No. 2395, 39 PERC 58. 
51 City of Milpitas (2015) PERB Dec. No. 2412-M, 39 PERC 
99. 
52 County of Kern (2015) PERB Dec. No. 2430-M, 39 PERC 
180. 

53 City of Sacramento (2013) PERB Dec. No. 2351-M, 38 
PERC ¶ 104. 
54 Cal. Code Regs., tit. 8, §§ 32000-91630. 
55 See, e.g., Santa Monica Community College Dist. (2012) 
PERB Dec. No. 2243, 36 PERC ¶ 132 (dismissal of an unfair 
practice charge as untimely because the alleged unlawful 
action did not meet the legal standards of a continuing 
violation); California Media Workers Guild/CWA/Local 
39521 (Zhang) PERB Dec. No. 2245-I, 36 PERC ¶ 148 
(PERB adopts PERB agent’s dismissal of an unfair labor 
practice charge as untimely because the employee did 
not timely file a charge from the point she knew or should 
have known that the union would not represent her on an 
employment matter); City of Berkeley (Larsen Orta) 
(2012) PERB Dec. No. 2281-M, 37 PERC ¶ 56 (PERB 
refuses to toll the six-month limit of limitations because 
of pending EEOC litigation and because the charging party 
clearly failed to file the charge from the date of her 
employment dismissal); County of Santa Barbara (Quinn) 
(2012) PERB Dec. No. 2279-M, 37 PERC ¶ 49 (PERB finds 
that the individual employee’s charge was untimely and 
the six-month timeline was not tolled by unspecified 
grievance filings, although the charging party stated 
sufficient facts to constitute a prima facie case of 
retaliation).  
56 See, e.g., Stanislaus Consolidated Fire Protection Dist. 
(2012) PERB Dec. No. Ad-392-M, 36 PERC ¶ 108 (PERB 
does not find good cause to excuse a late-filed response 
to an appeal of a dismissal of an unfair practice charge); 
County of Riverside (2012) PERB Dec. No. 2228-M, 36 
PERC ¶ 97 (dismissal as untimely an appeal of a board 
agent’s partial dismissal of an unfair practice charge); 
Stanislaus Consolidated Fire Protection Dist. (2012) PERB 
Order No. Ad-394-M, 36 PERC ¶ 186 (PERB affirms denial 
of request for extension of time to file a request for 
reconsideration as untimely); Federation of United School 
Employees, Local 1212 (Corrigan) (2012) PERB Dec. No. 
Ad-395, 37 PERC ¶ 29 (untimely appeal dismissed because 
the excuse that the PERB notice was delayed in the mail 
by five days within California was not acceptable). 
57 See, e.g., City of Palmdale and Teamsters Local 911 
(2011) PERB Dec. No. 2203a-M, 36 PERC ¶ 98 (denial of a 
reconsideration request in a unit determination matter); 
Office & Professional Employees Internat. Union, Local 29 
(Fowles) (2012) PERB Dec. No. 2236-M, 36 PERC ¶ 120 
(denial of a union’s request to reconsider a PERB decision 
because the union merely restated the legal arguments 
previously considered and rejected by PERB, and did not 
establish the prejudicial error of fact required for 
reconsideration); City of Santa Monica (2011) PERB Dec. 
No. 2211a-M, 36 PERC ¶ 100 (PERB’s refusal to reconsider 
the dismissal of claim of retaliation for union activity). 



58 See, e.g., City of Santa Monica (2012) PERB Dec. No. 
2246-M, 36 PERC ¶ 149 (PERB adopts board agent’s 
dismissal of an unfair practice charge for being untimely 
and for failing to state a prima facie case because an 
individual cannot process a claim for failure to provide 
information under the MMBA; American Federation of 
State, County, and Municipal Employees, Local 2620 
(McGuire) (2012) PERB Dec. No. 2286-S, 37 PERC ¶ 75; 
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because on appeal the employee failed to state a prima 
facie case and failed to meet the PERB’s standard for 
consideration of new evidence).  
59 County of Santa Clara (2013) PERB Dec. No. Ad-398-M, 
37 PERC ¶ 186. 
60 National Education Assn.-Jurupa (J. Norman) (2014) 
PERB Dec. No. 2371, 38 PERC ¶ 156. 
61 See, e.g., Santa Monica Community College Dist. (2012) 
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Duty to Bargain 

absence of the target prevent the City from 
adequately explaining its position. The City 
explained that it did not have a targeted 
savings number in mind as the City faced a 
substantial structural deficit that could not 
be rectified through employee concessions 
alone. Thus, it did not prepare such a 
document. PERB also noted that there was 
no evidence presented at hearing showing 
that the Association requested information 
from the City, and the City either failed or 
refused to respond to the requests. 

Third, PERB rejected the Association's 
argument that the City's entering into "me 
too" arrangements and declining to give 
more favorable terms than set forth in the 
contracts that included "me too" language 
established bad faith. PERB noted that the 
inclusion of "me too" clauses in contracts 
does not establish bad faith per se, but may 
be indicative of bad faith bargaining. PERB 
concluded that the agreements were not 
indicative of bad faith in this case as there 
was no evidence the agreements were a 
factor in the City's negotiations with the 
Association. PERB noted another union 
initially proposed "me too" language in its 
negotiations with the City, the contracts 
containing "me too" clauses were entered 
into after the Association rejected the City's 
final offer and the City declared impasse. 

Fourth, PERB noted that rejecting a 
factfinding panel's recommendation does not 
establish bad faith bargaining standing 
alone, and that the Association failed to 
demonstrate that the City refused to 
consider the factfinding report in good faith 
as the Association presented no evidence as 
to what occurred when the parties met to 
discuss the factfinding report before the City 
Council considered it. 

Further, PERB rejected the Association's 
contention that the City maintained an 
inflexible bargaining position and refused to 
provide adequate responses or 
counterproposals to the Association's 
proposals. PERB noted that although the City 
was adamant in seeking concessions, it 
showed flexibility by countering some of its 
own economic proposals before the 
Association submitted its one written 
counterproposal, and also indicated 
openness to certain minor economics  

incentives to the Association if the parties 
could reach a successor agreement. 

Finally, PERB found that the City either 
adequately responded to Association 
proposals, or the Association dropped 
proposals that the City initially rejected, or 
the Association failed to provide sufficient 
evidence of bad faith with respect to the 
City's rejection of Association non-economic 
proposals. Because PERB found that the 
Association failed to establish that the City's 
responses to Association proposals were 
inadequate, the City's failure to offer 
counterproposals on the same subjects is not 
evidence of bad faith. 

Employer's Duty to Consider Factfinding 
Report under MMBA Obligates Employer 
to Provide Adequate Notice to Public It 
Is Considering Implementing LBFO. 

PERB rejected the Public Employees' Union, 
Local 1 argument that the City of Yuba City 
("City") violated Government Code § 3505.7 by 
failing to hold a public hearing regarding its 
impasse with the Union prior to imposing its 
LBF0.348  

PERB noted that Government Code § 3505.7 
provides, in relevant part, that after 
completing any relevant impasse procedures, 
and no later than 10 days after receiving the 
factfinding report "a public agency ... may, 
after holding a public hearing regarding the 
impasse, implement its last, best, and final 
offer...." PERB noted it has interpreted this 
provision to impose on an employer the duty 
to consider the factfinding report in good 
faith prior to imposing terms, but it had, 
heretofore, not considered whether the 
provision required a public hearing. 

The Union argued that the City violated the 
MMBA by identifying on the City Council 
agenda "Local 1 imposition" rather than 
describing its consideration of the factfinding 
report as "a public hearing regarding the 
impasse." The Union argued that this 
demonstrated the City Council meeting was 
improperly focused on imposing terms rather 
than discussing the issues in dispute. PERB 
rejected this argument. 

That said, PERB noted that the public hearing 
requirement in Government Code § 3505.7 

348 City of Yuba City (2019) PERB Dec. No 2603-M. 
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363 See Los Angeles Unified School Dist., supra, PERB Dec. 
No. 2518, pp. 14-15 (criteria for rating employee 
performance is always negotiable).  PERB also reasoned 
that even if the 75 percent direct service target was a 
fundamental managerial decision, which it is not, that 
would not convert the County’s new performance 
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Labor Relations 

  

   

Displaying Images and Writings in Publically 
Visible Workplaces 

Relying on the special circumstances of the 
courthouse and the Court's need to maintain 
the appearance of impartiality, the Court of 
Appeal rejected PERB's conclusion that the 
Fresno Court's restrictions on displaying in 
work areas visible to the public, including 
bulletin boards, any writings and images that 
are not published by the Court violated 
union and employee protected rights under 
the Trial Court Act.'" 

Distribution of Literature in Work Areas 

The Fresno Court's rules banned the 
distribution of literature "during working 
time for any purpose" and in "working areas" 
for any purpose. Based on the "work time is 
for work" principle, PERB determined that the 
Court's prohibition on distributing literature 
"during working time" is valid. 

PERB, however, reached a different 
conclusion regarding the ban on literature 
distributions "at any time for any purpose in 
working areas." The term "working areas" 
was not defined in the Court's rules, and the 
Court has many work areas, including jury 
rooms, court rooms, and file rooms, that 
were used by employees during their non-
work time and when the areas are not 
accessible to the public. The Court of Appeal 
concluded that PERB correctly decided that 
the rule banning distribution of literature "at 
any time for any purpose in working areas" 
was ambiguous, tended to limit employee's 
exercise of protected rights and was not 
justified by the Court's legitimate interest in 
appearing impartial."' 

PERB CASES 

PERB Maintains Expansive Approach to 
Employees' Right to Union 
Representation 

California public employers commonly 
understand that, at a minimum, under the 
public employment laws, an employee is 
entitled to union representation during an 
employer's investigatory or disciplinary 
meeting. To prove a violation of the right to 
representation, the employee or union must 
demonstrate that (1) the employee requested 

229 Id. at 201-202. 
230 Id. at p. 198.  

representation directly or through the union; 
(2) for an investigatory meeting; (3) that the 
employee reasonably believed might result 
in discipline; and (4) the employer denied the 
request. The following recent PERB decisions 
reflect PERB's continuing expansion of what 
is an "investigatory" meeting and the 
consequences of denying an employee's right 
to representation. 

Right to Union Representation Attaches 
Before and During a Strip Search 

Based on a written note from a state prison 
inmate that a prison psychiatric technician 
was going to bring narcotics into the prison, 
the California Department of Corrections and 
Rehabilitation assigned criminal 
investigators to search the employee's 
person, bags, and vehicle when she reported 
to work. The employee consented to the 
search of her truck and bags. 

When a female investigator began putting on 
examination gloves and telling the employee 
that she needed to remove her clothes for an 
"unclothed body search," the employee 
demanded the presence of a union 
representative, a supervisor, or someone 
from peer support. Department 
representatives responded that she did not 
have a right to a union representative 
because (1) she was "only being searched, 
not questioned," and (2) she signed a 
consent-to-search form when she was 
initially hired. After she was told twice that 
she was not entitled to representation, the 
employee, who was visibly upset, responded, 
"Let's just get this done," and began to 
undress. The search was conducted; no 
drugs were found. After the search, 
Department representatives offered to call a 
peer support counselor for the crying 
employee. 

Defending the resulting unfair labor practice 
charge, the Department continued to argue 
that the employee was not entitled to 
representation because there was no 
investigatory interview. Rejecting the 
Department's position, PERB cited NLRB 
cases deciding that an employee is entitled 
to union representation before consenting to 
drug or alcohol testing. And, PERB 
emphasized its previous decisions about 
what constitutes an "investigatory meeting" 
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Public Safety Officers and Firefighters Procedural Bill of Rights Act 

criminal corruption investigation of officers 
in the San Francisco Police Department 
("SFPD") by the United States Attorney's 
Office ("USAO") and the criminal unit of 
SFPD's Internal Affairs Division ("IAD-Crim") 
wherein the text messages that were 
discovered during the course of the 
investigation was the subject of a separate 
criminal investigation. After a verdict was 
rendered in the criminal case, the text 
messages were released by the USAO to the 
administrative unit of SFPD's Internal Affairs 
Division ("IAD-Admin"), a separate division 
from IAD-Crim. After IAD-Admin completed 
its investigation of the text messages, the 
chief of police issued disciplinary charges 
against several San Francisco police officers 
who were involved in the same text message 
communications. The officers filed a petition 
for Writ of Mandate and complaint for 
extraordinary relief to rescind the 
disciplinary charges on the grounds that they 
were untimely, exceeding the one-year 
statute of limitations by over two years. 

The Court ruled that the one-year statute of 
limitations did not begin to run until the text 
messages, which were part of the criminal 
case, were released from the USAO to IAD-
Admin because before then, the alleged 
misconduct was not and could not be 
discovered by the "person[s] authorized to 
initiate an investigation" for purposes of 
Section 3304(d)(1). In this regard, Section 
3304(d)(1) triggers the statute of limitations 
not by just any employee's discovery, but 
upon discovery by a person who is 
authorized to initiate investigations into the 
misconduct. Courts should generally apply 
the agency's designation of who is authorized 
to initiate an investigation. The Court also 
concluded that the one-year statute of 
limitations was tolled until the verdict was 
rendered in the criminal corruption case 
because the text messages were a key 
investigative tool to aid in the corruption 
scheme. Moreover, the text messages 
belonged to the federal investigation and 
were subject to the federal protective order, 
which restricted their disclosure and use well 
before the text messages were ever 
discovered. After the verdict was issued, the 
officers were notified of the disciplinary 
charges well with one year of the close of the 
criminal trial. The SFPD cooperated with  

federal authorities by adhering to the USAO's 
confidentiality restriction and a federal 
protective order during the pendency of the 
wide-ranging criminal investigation. Waiting 
until the completion of the criminal trial was 
in alignment with POBRA. 

A Denial of Promotion During the 
Probationary Period Does Not Trigger 
an Officer's Administrative Appeal 
Rights. 

In Thomas L. Conger v. County of Los 
Angeles,183  the Los Angeles County Sheriffs 
Department rescinded the appellant's 
probationary promotion from sergeant to 
lieutenant based on investigatory findings 
that he had failed to report a use of force 
incident several months before he was 
promoted to his probationary position as 
lieutenant. The Court of Appeals ruled that 
the Department's decision to rescind his 
probationary promotion and return him to 
his previous rank as sergeant constituted a 
"denial of promotion and not a demotion." 
Under POBRA, specifically Government Code 
§ 3304(b), as long as the denial was based on 
merit, which was the case here, an employer 
may deny a promotion without triggering the 
administrative appeal process. Nothing in 
Section 3304(b) suggests that the term, 
"merit" should be limited to the merits of an 
officer's performance during the 
probationary period. An officer's ability to 
perform successfully in his former position is 
clearly relevant in assessing his ability to 
perform successful at a higher position. His 
past job performance speaks to his merit as 
much as his performance during probation. 

Moreover, Conger did not have a vested 
property interest since he was still on 
probation, which was extended indefinitely 
due to the pending investigation into the 
alleged use of force incident. Conger's 
release from his probationary period before 
he achieved permanent status as a 
lieutenant was a denial of promotion rather 
than a demotion. Since the grounds for 
denying the promotion were merit-based 
factors substantially related to the successful 
performance of the duties of the position, 
the Department was justified in denying the 

183 (2019) 36 Cal. App. 5th 262. 
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Individual Rights 

"recognized" County employees, with whom 
they worked side by side, they were 
nevertheless paid lower wages and did not 
receive the benefits received by the County's 
"recognized" workers (including retirement 
pensions, paid vacation and sick leave, 
grievance procedures, and step salary 
increases). To avoid the conclusion that 
their employer was the contractor, not the 
County, the plaintiffs mistakenly argued they 
were common law employees. The Court of 
Appeal rejected the argument, holding that 
where the term "employee" is defined by the 
statute, the legislature's definition controls 
and the doctrine of common law 
employment is irrelevant. Under these 
circumstances, the factors the plaintiffs 
relied on "had nothing to do with the price of 
tomatoes."" In addition, the Court 
summarily rejected the plaintiffs' 
contentions that they had substantially 
complied with the civil service system's 
requirements and have become civil service 
employees "by operation of law."' 

CALPERS GUIDANCE ON HIRING 
RETIRED ANNUITANTS 

On January 14, 2014, CalPERS issued a Circular 
Letter providing further guidance to public 
agencies on the hiring of retired annuitants. 
Generally, if the position in which a retiree 
will work is one that is subject to CaIPERS 
membership where an active employee 
would earn CalPERS service credit, i.e., there 
is an employer-employee relationship, then 
a retiree hired to work in that position is 
subject to the retirement law requirements. 

To date, the common law employment test is 
used by the CaIPERS Board of Administration 
to determine "employee" or "independent 
contractor" status under the PERL. Under 
this test, a position title or characterization 
of the services performed is not the only 
determining factor of employee or 
independent contractor status. Just because 
a retiree is retained for a position that is 
called an "independent contractor," 
"consultant," or "third-party employer 
position," does not necessarily mean 
employment in that position is exempt from 
the retired annuitant requirements. 

15  Id. at 605-606. 
16  Id. at 607. 

Therefore, a retiree retained to work as an 
"independent contractor", "consultant", or 
through a "third party employer" in any 
position that would meet the common law 
employment test may be subject to 
mandatory reinstatement from retirement if 
the employment does not otherwise meet 
the retirement law requirements. 

Generally, retirees engaged as true 
independent contractors or consultants, or 
retained through third-party employers, 
whose employment does not meet the 
California common law employment test, are 
not subject to the retirement law 
requirements. If, however, the employment 
constitutes a California common law 
employment (employer-employee) 
relationship, the employment is subject to 
the retirement law requirements regardless 
of its characterization. As noted above, a 
retiree retained to work as an "independent 
contractor," consultant," or through a "third-
party employer" in any position that would 
meet the common law employment test may 
be subject to mandatory reinstatement from 
retirement if the employment does not 
otherwise meet the retirement law 
requirements. It is therefore critical that 
employers consider the common law 
employment test factors when considering 
the use of a retired annuitant. 

THE "INDEPENDENT CONTRACTOR" 
AND THE BARGAINING UNIT 

Another key distinction between employees 
and independent contractors is that 
independent contractors are not included in 
bargaining units. They lack union 
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advisers, direct sales salespersons, and real estate 
licensees; 

 Certain hairstylists, barbers, electrologists, 
estheticians, and natural hair braiders;  

 Certain licensed repossession agencies; 
 Certain providers of business to business services; 
 The following “professional services” providers: 

o Lawyers, dentists, architects, engineers and 
accountants (i.e., some of the traditional 
“learned” professions), podiatrists, veterinarian 
and private investigators; 
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professional grant writers, and graphic 
designers; 

o Certain marketing professionals and human 
resources administrators; and 

 Certain licensed construction subcontractors. 
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Administration Case No. 2016-1277. 
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225 public agencies since it began operating in 2002. 
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of the former manager's retirement, so it 
contacted RGS for assistance finding an 
interim replacement. RGS found a candidate, 
Tracy Fuller, a retired CaIPERS annuitant who 
had not worked for either RGS or the District 
before. After interviewing Fuller, the District 
contracted with RGS for the placement. 

The "Agreement for Management and 
Administrative Services" required the District 
to pay RGS an invoiced hourly rate between 
March and July, after which the agreement 
would continue month-to-month until one or 
the other party ended it. Under § 1 of the 
Agreement, RGS was required to reassign a 
different worker if the District so requested. 
The Agreement also stated that, "It is 
understood that the relationship of RGS to 
the Agency is that of an independent 
contractor and all persons working for or 
under the direction of RGS are its agents or 
employees, and not agents or employees of 
the Agency...The Agency shall have the right 
to control RGS only insofar as the results of 
RGS's services rendered pursuant to this 
agreement and assignment of personnel 
under Section 1." The Agreement also 
provided that "Agency shall not have the 
ability to direct how services are to be 
performed, specify the location where 
services are to be performed, or establish set 
hours or days for performance of services." 
Nor did the District have the right to 
discharge any employee of RGS from 
employment. RGS remained responsible for 
all benefits, such as workers' compensation, 
disability insurance, vacation pay, sick pay, 
retirement benefits, licenses and permits, 
and employment taxes. 

Fuller also signed an "Employment 
Agreement" with RGS under which she 
agreed to "act as Regional Government 
Services Advisor assigned to multiple 
clients." Under that agreement, Fuller 
agreed to serve as an at-will employee of 
RGS. The District was not a signatory to the 
Employment Agreement or other RGS 
employment forms. RGS provided Fuller with 
a phone extension, email address, and 
business cards, but not an office. 

Fuller reported to work at the District, where 
she was treated as an employee of RGS and 
not offered membership in CaIPERS or any 
other retirement or health benefits. She  

used the title of "Interim Finance Manager" 
and performed the day-to-day operations of 
Finance Manager for the District and made 
decisions on what work should be done by 
the District's Finance Department. District 
employees assisted her with projects, but 
Fuller was not involved with reviewing or 
disciplining District employees. She 
attended District board meetings and 
presented to the board on financial issues. 
Fuller prepared an annual budget and salary 
chart, and worked on a rate study and a 
Proposition 218 study for the emergency 
water project, and secured a loan for the 
District for that project. The District's 
General Manager assigned and reviewed 
Fuller's work. She did not sign documents on 
behalf of the District or have access rights to 
all District computer systems, unlike the 
Finance Manager who preceded her. Fuller 
set her own work schedule and was not 
subject to the hours of other employees, 
though she was expected to work full time. 
She often worked from District offices, but 
also worked from other locations. The 
District did not create a personnel file for 
Fuller. 

While Fuller was working for the District, the 
District recruited for a permanent Finance 
Director. Fuller did not apply for the 
position. In the fall of 2014, the District 
selected a permanent Finance Director, and 
gave notice of its intent to terminate the 
Agreement for Management and 
Administrative Services. 

After Fuller's departure from the District, 
CalPERS conducted a routine membership 
and payroll audit, during which it reviewed 
the Agreement for Management and 
Administrative Services, the Finance Manager 
job description, and an "Employment 
Relationship Questionnaire" CalPERS had the 
District complete related to Fuller. In the 
Questionnaire, the District asserted that 
Fuller was tasked with providing finance 
manager services, but she alone determined 
what those services were, produced work 
based on her own knowledge or abilities, and 
was not supervised or evaluated. The audit 
concluded that Fuller should have been 
enrolled in CaIPERS as an eligible employee 
under the MWD "common law test of 
employment," and that the District was liable 
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retired annuitants hiring, 12:4 

tests for independent contractor status, 12:5 to 
12:6 

whistleblower protections and, 12:31 to 12:32 
California Public Records Act (CPRA), 2:15 

good faith bargaining and requests to, 2:23 to 
2:24 

information requests under, 3:29 to 3:30 
peace officer personnel file disclosures, 10:8 

to 10:9 
post-discipline appeals, Skelly rights and, 11:8 
privacy of employee investigation reports and, 

7:8 to 7:11 
privacy protections in, 7:18, 7:19 
sexual orientation harassment, exemption 

from disclosure, 11:11 
union access to employee information and, 

3:14 to 3:15 
videotaping of peace officers and custodial 

employees and, 10:22 
California Reproductive Freedom, Accountability, 

Comprehensive Care, and Transparency Act 
(FACT Act), 9:24 to 9:25 

California School Employees Association (CSEA), 1:11 
to 1:12 

California State University (CSU) system, hiring, 
retirement and promotions, 2:7 

California Statewide Communities Development 
Authority v. All Persons Interested in the Matter 
of the Validity of a Purchase Agreement, 9:13 

California Superior Court 
FPBRA/POBRA cases in, 10:18 to 10:19 
PERB notice posting requirements, 1:11 to 1:12 

privacy cases, 7:5, 7:11 to 7:12, 7:18 
religious freedom cases and, 9:11 to 9:12 
workplace surveillance cases in, 7:8 

California Supreme Court 
ABC test and, 12:13 
administrative appeals and, 10:17 to 10:18 
affirmative action and, 13:15 to 13:16 
after-acquired evidence, in disability 

discrimination claims, 14:26 
age discrimination cases, 17:5 to 17:6, 17:9 to 

17:10 
arbitration rulings, 6:2, 6:7 
cost savings exception and, 12:15 
disability discrimination cases in, 14:8 to 14:9, 

14:13, 14:23 to 14:24 
disciplinary sanctions, 10:13 
drug testing cases and, 14:34 
drug use policies and, 14:36 
duty to bargain rulings, 2:2 
Dynamex case and, 12:9 to 12:13 
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employment discrimination cases, 13:7 to 13:11, 
13:14 to 13:15 

free speech rulings by, 8:4 
gender discrimination cases and, 13:16 to 13:17 
harassment claims in, 14:40 
impasse procedures and, 4:3 
independent contractor cases in, 12:6 to 12:9, 

12:19 to 12:21 
interest arbitration, 4:8 
internet privacy and, 7:17 
labor relations interpretations, 1:3 
matters outside scope of bargaining and, 2:9 

to 2:11 
misclassified workers arbitration and, 12:21 to 

12:22 
misclassified workers' benefits, 12:2 to 12:4 
PERB jurisdiction rulings, 1:1 to 1:2 
personnel file disclosures and, 10:6 to 10:10 
privacy cases, 7:5 to 7:14 
race discrimination cases and, 13:16 to 13:17, 

15:5 to 15:7, 15:13 
religious freedom cases in, 9:11 to 9:13 
remedies for leaves of absence violations, 

19:19 to 19:21 
retaliation claims, 13:13, 15:5 to 15:6 
right to control/direct workers cases, 12:9 to 

12:11 
sex discrimination cases, 16:7 
Skelly rights cases in, 11:1, 11:5 
strikes and related issues, 4:8 to 4:10 
timelines for investigations and disciplinary 

proceedings, 10:10 to 10:13 
union rights and, 3:5 
whistleblower protections in, 8:3 
work-related injuries liability and, 12:19 to 

12:21 
California Unemployment Insurance Appeals Board, 

12:26 to 12:28 

California Workers' Compensation Act, 14:19 
Cambria Community Services District, 12:32 to 12:34 
Camp, Garrett, 12:28 
Campbell, Kevin A., 7:4 
Campbell discrimination test, 3:11 to 3:12 
Capp v. Mondelez Global, LLC, 19:23 
"card check" recognition, 5:2 to 5:3 
career executive assistants, termination of peace 

officers as, 10:19 to 10:20 
Carlsbad interference test, 3:11 
Carmago v. California Portland Cement Co, 6:5 
Castro-Ramirez v. Dependable Highway Express, 

14:28 to 14:29, 14:41 
Catastrophe Management Solution, 15:10 
"Cat's Paw" liability theory, 19:23 
CBOCS West v. Humphries, 15:12 to 15:13 
cell phone records, privacy of, 7:13 to 7:14, 7:19 
Ceniceros v. Board of Trustees of the San Diego 

Unified School District, 9:14 
Central Contra Costa Transit Authority, PERB 

jurisdiction and, 1:2 
central importance requirement, disability 

discrimination cases and, 14:7  

Centro Familiar Cristiano Buenas Nuevas v. City of 
Yuma, 9:18 to 9:18 

C.F. v. Capistrano Unified School District, 9:9 
Chaffin v. John H. Carter Co., 19:21 to 19:22 
changed circumstances, revival of negotiations and 

impasse procedures, 4:5 to 4:8 
Charleston, S.C., City of, 7:3 
charter schools, contract arbitration involving, 6:2 
Children of Promise Preparatory Academy's 

(COPPA), 1:12 

Christian Legal Society (CLS), 9:10 to 9:11 
Christian Legal Society v. Martinez, 9:10 to 9:11 
Chula Vista Educators (CVE), 3:25 to 3:26 
Circuit City Stores, Inc. v. Adams, 6:6 
Citizen Complaint Act of 1997, 7:19 
citizen complaints, FPBRA/POBRA personnel files, 

10:6 to 10:10 
City of Boerne v. Flores, 9:2, 9:15 
City of Commerce Employees Association, 3:27 
City of Davis, 2:26 to 2:27 
City of Los Angeles v. Superior Court, 10:3 
City of Ontario v. Quon, 7:4 to 7:5 
City of San Jose v. Superior Court, 7:18 
City of Yuba City, 4:11 to 4:12 
Civic Openness in Negotiations (COIN) ordinances, 

2:29 to 2:32 
civil actions, timelines for POBRA/FPBRA 

investigations and disciplinary proceedings, 
10:10 to 10:13 

civil rights 

arbitration involving, 6:5 to 6:8 
independent contractors and, 12:15 to 12:16 

Civil Rights Act of 1866 and 1871, 13:3 
Civil Rights Act of 1964, Title VII, 13:4 

§ 2000e-2(a)(1), 15:3 
§ 2000e-2(h), 18:5 to 18:6 
§ 20 00e-2(k)(1)(A)(0, 15:3 
administrative remedies, 9:22 
age discrimination and, 17:9 to 17:10 
constitutional and statutory claims of 

discrimination and, 15:12 to 15:13 
disparate treatment principle and, 13:12 
EEOC and, 9:23 to 9:24, 13:3 to 13:4 
employment discrimination, 13:1 
exhaustion of administrative remedies and, 

13:15 
Faragher/Burlington Industries defense in 

disability discriminations claims and, 
14:26 

harassment/hostile work environment 
provisions and, 14:40 to 14:41 

independent contractors and, 12:17 to 12:18 
"Lilly Ledbetter" Fair Pay Act amendment, 13:4 
mixed motive discrimination and, 13:12 
national origin discrimination and, 15:12 
pregnancy discrimination and, 16:7 to 16:8 
race discrimination provisions, 15:1 to 15:12 
race-neutral grooming policies and, 15:10 
religious discrimination, 18:1 to 18:9 
remedies for discrimination in, 13:15 to 13:16, 

14:41 to 14:42 
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Civil Rights Act of 1964, Title VII continued 
retaliation, proving and defending of, 13:12 to 

13:13, 15:5 to 15:6 
RFRA preemption by, 9:21 
sex discrimination, 16:1 to 16:12 

Civil Rights Act of 1991 (CRA), 13:1, 13:12, 13:15 
Civil Service Commission, 10:18 
civil service system 

administrative appeals, 10:13 to 10:18 
CaIPERS benefits for employees in, 12:4 
independent contractors and, 12:14 to 12:15 
reasonable accommodation of disability and, 

14:15 to 14:16 
Claremont test, 2:30 to 2:31 
class actions, arbitration claims, 6:7 to 6:9 
clauses. See also specific clauses, e.g., 

Establishment Clause 
duration, 4:7 
no aid clause, 9:12 to 9:13 
no preference clause, 9:12 
zipper clause, 2:19 to 2:20, 4:1 to 4:2 

clear and unmistakable obligation, waiver by 
agreement and, 2:19 to 2:20 

clergy, Bona Fide Occupational Qualification 
defense for, 18:6 to 18:7 

closely-held corporations, RFRA provisions 
involving, 9:20 to 9:21 

coalition bargaining, 2:16 
Coalition for Economic Equity v. Wilson, 13:16 
Code of Federal Regulations (C.F.R.), 29 C.F.R. § 

1635.8(b), 19:10 
Code of Federal Regulations (C.F.R.)„ 14 C.F.R. § 

121.383(c), 17:7 to 17:8 
coercion test, religious freedom cases, 9:4 to 9:5, 9:8 
Coleman v. Court of Appeals of Maryland, 19:21 
Cole v. Oroville Union High School District, 9:8 
collateral estoppel, whistleblower protections and, 

12:31 to 12:32 

collective bargaining 
arbitration and, 6:2, 6:4, 6:5, 6:6 to 6:7, 6:8 
duration clause, 4:7 
duty of fair representation and, 3:18 to 3:19 
impasse procedures after expiration of, 4:1 to 

4:2 
injunctive relief and, 1:9 to 1:10 
release time for, 3:4 to 3:5, 3:24 to 3:25 
right to, 3:2 to 3:3 
strikes and, 4:9 to 4:10 
sympathy strikes and, 2:25 to 2:26 
tolling of statute of limitations restricted 

during, 1:4 to 1:5, 1:13 to 1:14 
Commission on Peace Officer Standards and 

Training v. Superior Court, 10:8 to 10:9 
commonality requirements, sex discrimination 

cases, 16:3 
common law 

independent contractors and, 12:1 
privacy and, 7:8 to 7:14 
whistleblower protections and, 12:31 to 12:32 

common law test 
employees and, 12:2 to 12:4  

independent contractors and, 12:4 to 12:6, 12:15 
to 12:16 

NLRB common law agency test, 12:18 to 12:19 
temporary workers and, 12:33 to 12:34 

communications. See also electronic 
communication 

designation notice, leaves of absence, 19:6 
eligibility notice, leaves of absence, 19:5 
email systems, employee organization access 

to, 2:22, 3:23 
employee investigation reports, release of, 7:8 

to 7:11 
employee leaves of absence notice 

requirements, 19:6 to 19:7 
employers notices concerning leaves of 

absence, 19:5 to 19:6 
employer speech and protected rights, 3:13 to 

3:14 
failure to provide information, 2:15 
leaves of absence notification, 19:5 to 19:7 
notice of leave period calculations, 19:3 
notice of violations, 10:1 to 10:2 
personnel files, release of, 7:11 to 7:12 
privacy issues with, 7:4 
public employers, restrictions concerning 

union membership, 3:15 to 3:16 
rights and responsibilities notice, leaves of 

absence, 19:5 to 19:6 
Shelly notice and meetings, 11:3 to 11:6 
unilateral changes, notification, 2:12 to 2:14 
withholding information, 2:18 
written memoranda requirements for 

employees, 3:21 to 3:23 
Community House, Inc. v. City of Boise, 16:1 
comparator information, race discrimination cases 

and, 15:8 
compelling arbitration, 6:2, 6:7 
compelling government interest standard 

affirmative action and, 13:16 to 13:17 
land use and religious freedom and, 9:15 
race discrimination cases and, 15:9 
religious freedom and, 9:1 to 9:2, 9:16 to 9:17 

compensatory damages 
disability discrimination, 14:41 to 14:42 
FMLA violations, 19:20 to 19:21 

compensatory time off (CTO), 19:11 to 19:12 
compliance with PERB regulations, failure of, 1:8 to 

1:9 
"Compton exception," effects bargaining and, 2:4 
computer and internet use 

privacy and, 7:5, 7:17 
security system breaches, 7:18 

concerted activities, 4:10 to 4:11, 6:8 
concessions, refusal to make, 2:17 
conditional bargaining, 2:17 to 2:18 
conditional use permit (CUP) 

land use and religious freedom and, 9:15 to 
9:16 

monetary award challenges and, 9:18 to 9:19 
confidential employees, bargaining unit recognition 

and determination, 5:5 to 5:6 
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confidentiality 
in communications, 7:19 
disability discrimination and, 14:29 
drug testing and, 7:6 
employee investigation reports, 7:8 to 7:11 
of evidence, 7:20 
interactive process for disabled employees, 

14:21 to 14:22 
of medical files, 14:32 
medical records, 7:16 
text messaging and, 7:4 to 7:5 

Conger, Thomas L., 10:21 
Congress 

anti-discrimination legislation, 13:2 to 13:3 
disability discrimination laws, 14:1, 14:7 to 14:9 
religious freedom legislation, 9:1 to 9:3, 9:15 
RLUIPA and, 9:15 to 9:16 

conscience exception, sympathy strikes and, 2:25 to 
2:26 

Consumer Price Index, 4:3 
continuing violations doctrine 

race discrimination and, 15:9 
unfair labor practice charges, statute of 

limitations and, 1:3 to 1:4 
contraceptives, access to 

religious freedom cases and, 9:24 to 9:25,18:3 
to 18:4 

RFRA provisions involving, 9:20 
Contra Costa Community College District, 3:27 to 

3:28 
contracts. See also independent contractors 

arbitration and, 6:1 to 6:2 
federal contractors and federal funding 

recipients, equal opportunity 
requirements, 13:5 

illusory contract principle, 6:7 to 6:8 
impasse procedures after expiration of, 4:1 to 

4:2 

with independent contractors, 12:14 to 12:18 
ministerial exception cases and, 9:23 
state contractors, anti-discrimination 

guidelines for, 13:9 to 13:10, 15:13 to 15:14 
contractual rights, waiver of, 1:10 
contra proferentem doctrine, 6:9 
Controlled Substances Act, 9:22 
"cooling off period," impasse procedures and, 4:6 
Coral Construction v. City and County of San 

Francisco, 13:16, 15:13 to 15:14 
Corley v. San Bernardino County Fire Protection 

District, 10:1 
corporations as persons, 9:18 to 9:19 
cost savings exception, independent contractors 

and, 12:15 
Cottonwood Christian Center v. Cypress 

Redevelopment Agency, 9:16 to 9:17 
county boards of education, independent 

contractors and, 12:14 to 12:15 
county courthouse holding facility, religious 

freedom protections in, 9:18 
County of Los Angeles v. Los Angeles County 

Employee Relations Commission, 7:11 
County of Riverside v. Superior Court, 4:8, 10:17  

County of Santa Clara, 3:32 
County of Sonoma v. Superior Court, 2:31 
covered employees 

impasse procedures, 4:1 to 4:2 
POBRA and FPBRA protections for, 10:1 

rights of, 3:1 to 3:3 
covered interrogations, 10:2 to 10:3 
Coxcom, Inc., 18:6 
Crab Addison v. Superior Court, 7:20 
Cracker Barrel, 15:12 to 15:13 
credit reports, privacy of, 7:15 
criminal records, privacy of, 7:7, 7:16, 7:19 
critical incidents, videotaping of peace and 

custodial officers during, 10:22 
Curley v. City of North Las Vegas, 14:25 
curriculum, religious freedom and, 9:9 to 9:11, 9:24 
Curry v. Equilon Enterprises, 12:12 
custodial responsibility and authority, privacy and, 

7:2 to 7:3 
Cypress, City of, 9:16 

D 
damages 

disability discrimination, 14:41 to 14:42 
leaves of absence violations, 19:20 to 19:21 
monetary damages, 9:22 
POBRA/FPBRA court claims, 10:18 to 10:19 
work-related injuries, liability for, 12:19 to 12:21 

Darden test, 12:7, 12:16 
Dariano v. Morgan Hill Unified School District, 8:7 
Daugherty v. City & County of San Francisco, 10:20 

to 10:21 
Davis, City of, 4:6 
Davis City Employees Association, 2:26 to 2:27 
Davis v. City of Fresno, 11:12 
deadlines, duty to bargain and, 2:24 to 2:25 
declaratory relief, religious freedom cases, 9:9 
declined tangible productivity standard, sexual 

harassment claims, 16:11 
deferrals 

to arbitration, 6:3 to 6:5 
post-arbitration, 6:4 to 6:5 
pre-arbitration, 6:4 

Deglow, Annette, 1:14 to 1:15 
de minimis violations, 16:2 
dentists, performance appraisals of, 2:9 to 2:10 
Department of Fair Housing and Employment 

(DFEH) 
age discrimination obligations and, 17:5 to 17:6 
arbitration procedures, 6:5 to 6:6 
disability discrimination and, 14:3 
discrimination procedures, 2:10 
employment discrimination and, 13:7 to 13:8 
exhaustion of administrative remedies and, 

13:15 
leaves of absence notice requirements, 19:5 
race discrimination cases, 15:8 to 15:9 
remedies for discrimination in, 14:42 

remedies for leaves of absence violations, 
19:19 to 19:21 

sexual harassment cases, 16:6 
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Department of Fair Housing and Employment 
(DFEH) continued 

state contractors and state funding recipients, 
anti-discrimination guidelines for, 13:9 
to 13:10 

Department of Health Services, 14:25 
deterrence test 

race discrimination and retaliation, 15:6 
retaliation claims, 13:14 

diabetes, disability discrimination and, 14:10 
Diaz v. Eagle Produce Ltd. Partnership, 17:2 
Diego v. City of Los Angeles, 15:11 to 15:12 
dilatory tactics 

good faith bargaining and, 2:17 

impasse procedures and, 4:6 
Dills Act. See State Employer-Employee Relations 

Act (SEERA) 
DiLoreto v. Board of Education of the Downey 

Unified School District, 9:8 to 9:9 
Dinslage, David, 14:29 
Dinslage v. City and County of San Francisco, 14:29 
direct threat defense, disability discrimination 

claims, 14:23 to 14:25 
"direct threat" defense, disability claims, 14:12 
disability discrimination 

adverse employment actions, 14:27 
after-acquired evidence rule, 14:25 to 14:26 
confidentiality and, 14:29, 14:32 
conflicting laws and regulations and, 14:26 to 

14:27 
definitions of disability, 14:2 to 14:6, 14:12, 14:29 

to 14:30 
direct threat defense against claims of, 14:23 

to 14:25 
drug testing and, 14:33 to 14:34 
drug use and abuse and, 14:35 to 14:36 
employees protected by, 14:2 
employers covered by, 14:1 to 14:2 
employers' defenses against claims of, 14:22 to 

14:27 
employers' refusal of accommodation and, 

14:22 to 14:23 

Faragher/Burlington Industries defense in 
claims of, 14:26 

interactive process, 14:19 to 14:22 
job announcements and training, 14:29 
job applicant questions and, 14:29 
major life activities standard and, 14:6 to 14:11 
medical files of job applicants, 14:29 to 14:34 
mitigating measures for major life activities, 

14:11 to 14:12 
"otherwise qualified" employees, 14:12 to 14:13 
physical agility tests, 14:33 
pre-employment process and, 14:29 to 14:30 
pregnancy discrimination as, 16:7 to 16:8, 19:13 
privacy laws and, 7:15 
prohibited practices, 14:40 to 14:41 
reasonable accommodation, 14:15 to 14:18 
"regarded as" standard and, 14:43 to 14:44 
remedies for, 14:41 to 14:42 
retaliation claims, 14:41 
summary of law, 14:1  

undue hardship defense and, 14:22 to 14:23 
work rules and, 14:34 to 14:35 

disciplinary proceedings 
amended charges, 11:10 to 11:11 
Brady list placement and, 10:6 
covered interrogations, 10:2 to 10:3 
documentation requirements in 

POBRA/FPBRA, 10:5 
evidence in, 11:4 
extra-contractual proceedings, 3:28 
grievance arbitration, 6:1 to 6:2 
individual employees' right to representation, 

3:5 to 3:6 
information on, union access to, 3:27 to 3:28 
limited waiver, administrative appeals, 10:17 
as mandatory bargaining subject, 2:7 to 2:8 
notice of final discipline, 10:13 
post-discipline appeals, Skelly right to, 11:7 to 

11:12 
sanctions, 10:13 
shop stewards and, 3:31 to 3:32 
Skelly rights in, 11:1 to 11:2 
timelines for, POBRA/FBPRA provisions, 10:10 

to 10:13, 10:20 to 10:21 
written communications requirements, union 

representation involving, 3:21 to 3:23 
disclaimers, free speech and, 9:8 
disclosures 

confidential medical files, 14:32 
employee investigation reports, 7:8 to 7:11 
of evidence, 7:20 
failure to provide information and, 2:15 to 2:16 
FPBRA/POBRA personnel files, 10:6 to 10:10 
health information privacy, 7:16 
personnel files, FBPRA/POBRA protections, 

10:6 to 10:10 
post-discipline appeals, 11:8 to 11:9 
pregnancy and family-services clinics, 

obligations involving, 9:24 to 9:25 
protective disclosure, 13:10 
stigmatizing charge exemptions, 11:11 

discovery rights 

post-discipline appeals, Skelly rights and, 11:8 
to 11:9 

privacy and, 7:19 to 7:20 
timelines for, POBRA/FBPRA provisions, 10:10 

to 10:13 
discrimination 

age discrimination, 13:1 to 13:3 
anti-union discrimination, 3:36 to 3:37 
of at-will employees, 3:34 
of benefits, 3:34 
California statutes on, 13:5 to 13:10 
defenses against claims of, 13:14 to 13:15 
disability discrimination, 14:1 to 14:44 
disparate treatment, 13:11 
duty of fair representation and, 3:17 to 3:18 
EEOC and, 9:23 
employment discrimination, 13:1 to 13:17 
federal law, 13:1 to 13:5 
free speech not justification for, 8:6 
harassment as, 8:4 
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immigration and, 13:4, 13:10 

independent contractors and, 12:16 
ministerial exception, 9:23 
national origin discrimination, 13:4 to 13:5 
PERB cases involving, 3:20 to 3:27, 3:30 to 3:37 
procedural issues involving, 3:12 
proof of, for protected activities, 3:11 to 3:12 
proving and defending claims of, 13:11 to 13:12 
race discrimination, 13:3 
religious freedom and, 9:11 to 9:13, 9:15 to 9:17, 

9:21 
Religious Freedom Restoration Act and, 9:19 to 

9:23 
remedies for, 3:12 
sex discrimination, 13:1 to 13:3 
statutory claims arbitration, 6:5 to 6:8 
tests for violations involving, 3:7 to 3:10 
in unfair labor practice charges, 1:3 to 1:4 

dismissal of charges 
appeals, 1:8 to 1:9 
failure to follow PERB regulations grounds for, 

1:9 
disparate impact. See also adverse impact 

age discrimination, 17:3 to 17:4 
business necessity defense and, 13:14 
employment discrimination, 13:12 

race discrimination and, 15:3 to 15:4 
disparate treatment 

age discrimination and, 17:1 to 17:3 
defenses against discrimination claims and, 

13:14 
employment discrimination, 13:11 to 13:12 
race discrimination, 15:2 to 15:3 
sex discrimination cases, 16:1 to 16:3 

dispute resolution 
impasse procedures, 4:2 
union access to employee orientations, 3:14 to 

3:15 
Division of Labor Standards Enforcement, 13:8 
documentation 

FPBRA/POBRA requirements for, 10:5 
interactive process for disabled employees, 

14:19 to 14:22 
post-discipline appeals, Skelly rights and, 11:8 
Skelly notice and meeting requirements, 11:3 

to 11:4, 11:6 
domestic violence, leaves of absence for victims of, 

19:19 
Drug-Free Workplace Act, 14:33, 14:36 
drug testing, privacy and confidentially, 7:1 to 7:7, 

7:15 
disability discrimination and, 14:33 to 14:34 

drug use, religious practices and, 9:22 
due process 

arbitration and, 6:1 
failure to prosecute regulations and, 1:8 to 1:9 
Lubey hearings, 11:7 
post-discipline appeals, Skelly right to, 11:7 to 

11:12 
public employees right to, 11:1 to 11:12 

Dukes v. Wal-Mart Stores, Inc., 16:3 
duration clauses, 4:7 to 4:8  

duty of fair representation (DFR), bargaining and, 

3:16 to 3:19 
duty to bargain. See also scope of bargaining 

after contract/MOU expiration, 4:1 to 4:2 
demand to bargain, impacts/effects, 2:3 
discovery rights and, 11:8 to 11:9 
duty of fair representation and, 3:16 to 3:19 
duty to meet and clarify, 2:11 
duty to meet and consult, 2:11 to 2:12 
fact finding despite resumption of, 4:3 to 4:4 
good faith bargaining, 2:12 to 2:22 
impasse procedures, 2:21, 4:1, 4:6 to 4:7 
legal tests for, 2:2 
management decisions, impacts/effects of, 2:2 

to 2:4 
mandatory bargaining subject, 2:1 to 2:12 
matters outside scope of, 2:9 to 2:11 
new developments in, 2:22 to 2:33 
"per se" test, 2:12 to 2:16 
strikes and, 4:9 to 4:10 
summary of law, 2:1 
suspension of, 2:19 to 2:22 
totality of circumstances test, 2:16 to 2:19 
unalleged violation doctrine, 2:26 to 2:27 
in unfair labor practice charges, 1:3 to 1:4 

duty to meet and clarify, 2:11 
duty to meet and confer 

bargaining unit recognition and 
determination, 5:3 to 5:4 

FPBRA/POBRA investigations, 10:5 to 10:6 
impasse procedures and, 4:3 
refusal, 2:14 to 2:15 
unit work bargaining and, 2:6 to 2:7 

duty to meet and consult 
bargaining unit recognition and 

determination, 5:3 to 5:4 
local rules, 2:11 to 2:12 

Dynamex Operations West, Inc. v. Superior Court, 
12:1, 12:9 to 12:14, 12:26 to 12:30, 12:32 to 12:34. See 
also ABC test 

dynamic status quo defense, 2:32 to 2:33 

E 
eavesdropping, 7:17, 7:19 
Edgerton v. State Personnel Board, 7:7 
Educational Employment Relations Act (EERA) 

§ 3525, 5:7 
§ 3541.5(a)(2), 1:4 
§ 3543.1(b), 2:22 
bargaining unit recognition and 

determination, 5:1, 5:7 
contract arbitration, 6:2 
deferral to arbitration procedures, 6:3 to 6:5 
deterrence or discouragement of union 

membership by public employers, 
restrictions on, 3:14 to 3:15 

discipline and evaluations, 2:7 to 2:8 
discrimination or retaliation for protected 

activities in, 3:10 
drug testing policies, 7:3 
duty of fair representation in, 3:16 to 3:19 
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Educational Employment Relations Act (EERA) 
continued 

email systems, employees' right to use, 3:7, 
3:23 

employee rights under, 3:1 to 3:3 
employer noncompliance with good faith 

bargaining and, 2:23 to 2:24 
failure to provide information, 2:15 to 2:16 
good faith bargaining, 4:1 
hiring, retirement and promotions, 2:7 

impasse procedures, 4:2, 4:5 
information requests under, 3:29 to 3:30 
mandatory bargaining subjects, 2:1 to 2:12 
matters outside scope of bargaining, 2:9 to 2:11 
overview of, 1:1 
PERB notice requirements and, 1:12 
PERB regulations concerning, 1:6 to 1:9 
protected activities, 3:3 
release time for bargaining in, 3:24 to 3:25 
school districts information requirements and, 

2:22 
scope of bargaining in, 2:2 

shop stewards' activities in, 3:31 to 3:32 
statute of limitations in, 1:13 to 1:14 
strikes and related issues, 4:8 to 4:10 
union logos, right to wear, 3:7 
union rights, 3:3 to 3:5 
violations of protected rights, tests for, 3:7 to 

3:10 
Education Amendments Act of 1972, Title IX, 16:1, 

16:9 
EEOC Enforcement Guidance on Reasonable 

Accommodation and Undue Hardship Under the 
ADA ("Guidance"), 19:15 to 19:16 

E.E.O.C. v. UPS Supply Chain Solutions, 14:18 
effects bargaining 

demand and, 2:3 to 2:4 
fact finding in impasse procedures, 4:3 to 4:4 
transfer of unit work, 2:6 to 2:7 
unilateral changes, 2:18 
waiver by agreement and, 2:19 to 2:20 

EGL, Inc., 12:6 to 12:7 

Elauf, Samantha, 18:2 
El Dorado County Superior Court, 2:28 
elections, of students, religious freedom and, 9:9 
electronic communication 

privacy of, 7:5, 7:16 to 7:17 
unfair labor practice cases, 1:6 

Electronic Communications Privacy Act (ECPA), 7:17 
Eleventh Amendment, 13:15 

disability discrimination and, 14:1 to 14:2 
Elliot-Larsen Civil Rights Act (Michigan), 15:11 
Ellis v. City of Le Mesa, 9:12 
Elonis, Anthony, 8:4 

Elonis v. U.S., 8:4 
emails 

employees' right to use, 3:7, 3:23 
free speech protections and, 3:25 to 3:26 
privacy of, 7:6, 7:14 
school district employee organization access 

to, 2:23  

emergencies, suspension of bargaining due to, 2:21 
to 2:22 

employee organizations 
bargaining unit recognition and 

determination, 5:1 to 5:8 
discrimination or retaliation against, 3:9 to 3:10 

Employee Retirement Income Security Act (ERISA), 
independent contractors and, 12:15 to 12:16 

employees 
age discrimination involving, 17:1 to 17:10 

common law test of, 12:2 to 12:4 
computer use by, 7:5 to 7:6 
contact information for, union access to, 3:14 
court cases on rights of, 3:19 to 3:37 
disability discrimination protections for, 14:2 
disciplinary information on, 3:27 to 3:28 
discrimination or retaliation against, 3:9 to 3:10 
due process rights of, 11:1 to 11:12 
essential employees, strike exemption for, 4:13 

to 4:15 
evidence in Skelly meetings from, 11:4 
female employees, RFRA provisions involving, 

9:20 to 9:21 
free speech rights of, 3:25 to 3:26 
health insurance pools, active and retired 

employees, 17:9 to 17:10 
as independent contractors, 12:17 
interactive process for disabled employees, 

14:19 to 14:22 
investigation reports concerning, privacy and 

release of, 7:8 to 7:11 
leave and reinstatement benefits, 19:12 to 19:13 
leaves of absence eligibility, 19:1 to 19:2 
loss mitigation obligations, 3:32 to 3:33 
Lubey hearing for, 11:7 
medical certification for leaves of absence, 

obligations involving, 19:7 to 19:10 
MMBA special categories for, 5:5 to 5:6 
new legislation on rights of, 3:37 to 3:39 
older employees favored, 17:4 
orientations, union access to, 3:14 to 3:15 
otherwise qualified standard, disability 

discrimination and, 14:12 to 14:13 
paid sick leave regulations, 19:14 to 19:15 
PERB cases involving rights of, 3:20 to 3:27 
personnel files, release of, 7:12 
politics and political expression limits for, 8:5 
pre-arbitration interviews with employers, 

safeguards for, 3:27 
privacy rights and, 7:1 to 7:2, 7:5 to 7:8, 7:10, 7:13 

to 7:14 
proselytization by, 18:6 
reasonable accommodation for disabled, 14:15 

to 14:18 
refusal of leave by, 19:12 
rights of, 3:1 to 3:2 
right to control/direct, 12:5 to 12:11 
strip searches of, union representation during, 

3:20 to 3:21 
temporary workers as, 12:2 to 12:4, 12:32 to 

12:34 
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union representation, right to, 3:3 to 3:7, 3:20 
to 3:23 

videotaping of, 7:1 
violations of protected rights, tests for, 3:7 to 

3:10 
wearing of union logos, right to, 3:7, 3:19 to 

3:20, 3:24 
work-related injuries, Lawsuits by, 12:19 to 12:21 
written memoranda requirement for, union 

representation and, 3:21 to 3:23 
Employer-Employee Relations Rules (EERR), 2:28 
employer paid member pension contribution 

(EPMC), bad faith bargaining and, 2:28 
employers 

affirmative defenses by, 13:14 to 13:15, 14:22 to 
14:25, 16:5 

after-acquired evidence rule, disability 
discrimination claims, 14:25 to 14:26 

age discrimination and role of, 17:1, 17:9 to 
17:10 

authentication of medical certification for 
Leave, right to, 19:9 to 19:10 

bargaining unit recognition and 
determination, 5:1 to 5:7 

bypassing representatives by, 2:18 
computer use by employees and, 7:5 to 7:6 
criminal records disclosure by, 7:19 
defenses against disability discrimination 

claims, 14:23 to 14:26 
defenses against discrimination claims for, 

13:14 to 13:15 
disability discrimination obligations of, 14:1 to 

14:2 
drug testing by, 14:33 to 14:34 
duty to protect employees from 

discrimination, 15:10 to 15:11 
Dynamex case and reaction of, 12:11 to 12:12, 

12:14 

email systems of, union access to, 3:23 
evidence in Skelly meetings from, 11:4 
failure to provide information violations, 2:15 

to 2:16 
in FEHA age discrimination provisions, 17:5 to 

17:6 
free speech and protected rights and, 3:13 to 

3:14, 8:1 to 8:2 
independent contractors and, 12:1 to 12:2 
individual employees' right to representation 

and, 3:5 to 3:7 
information requests by unions and responses 

of, 3:29 to 3:30 
interactive process for disabled employees, 

14:19 to 14:22 
interrogation of shop stewards by, 3:31 to 3:32 
knowledge of protected activities, 3:10 
Last, best, and final offer requirements, 4:7 
"Last, best, and final offer" and, 2:26 
Leaves of absence obligations, 19:5 to 19:6, 

19:21 to 19:23 
Liability for misclassification of workers, 12:22 
mandatory sexual harassment training for, 16:9 

to 16:10 

matters outside scope of bargaining for, 2:9 to 
2:11 

obligation to provide information on PERB 
orders, case involving, 1:12 

older employees favored by, 17:4 
personnel files of employees, POBRA/FPBRA 

provisions concerning, 10:6 to 10:10 
pre-arbitration interviews by, 3:27 
privacy rights and, 7:1 to 7:2, 7:5 to 7:7 
race discrimination liability of, 15:5 
race-neutral grooming policies and, 15:10 
refusal of accommodation of disability by, 

14:22 to 14:23 
Religious Freedom Restoration Act and, 9:20 to 

9:21 
remedial action required in sexual harassment 

claims, 16:6 
safe harbor provisions and, 12:1 to 12:2 

sexual harassment liability of, 16:5 
Skelly rights Limits of, 11:2 
status quo after contract/MOU expiration, 

requirement for, 4:1 to 4:2 

timeliness of defenses, PERB injunctive relief 
and, 1:10 

timing of medical examinations, Limits on, 
14:31 to 14:32 

unilateral changes and, 2:12 to 2:14, 2:18 
unit work bargaining, 2:6 to 2:7 
unlawful motivation of, 3:10 
voluntary worker classification settlement 

program (IRS) and, 12:25 
waiver by agreement, 2:19 to 2:20 
waiver by inaction, 2:20 to 2:21 
workplace surveillance by, 7:8, 7:16 
written memorandum required by, 3:21 to 3:23 

employment 
arbitration as condition of, 6:9 
disability discrimination during, 14:34 to 14:39 
ministerial exception and, 9:21 to 9:22 
Skelly rights and, 11:1 to 11:2 
of unauthorized aliens, 13:4 

employment discrimination, 13:1 to 13:17 
adverse impact theory, 15:2 to 15:4 
affirmative action and, 13:14 to 13:16 
age discrimination, 13:1 to 13:4 
California statutes on, 13:5 to 13:11 
defenses against claims of, 13:14 to 13:15 
DFEH enforcement of, 13:7 to 13:8 
disparate impact, 13:12 
disparate treatment, 13:11 
federal law, 13:1 to 13:3 
immigration and, 13:4, 13:10 
mixed motive cases, 13:12 
national origin discrimination, 13:4 to 13:5, 13:9 

to 13:10 
proving and defending claims of, 13:11 to 13:12 
race discrimination, 13:3 
remedies, 13:15 to 13:16 
sex discrimination, 13:1 to 13:3 
statutory claims arbitration, 6:5 to 6:8 

Employment Division Department of Human 
Resources v. Smith, 9:1 to 9:2 
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employment taxes, independent contractors, 12:1 
endorsement test, religious freedom and, 9:4 to 9:5 
Epic Systems Corp. v. Lewis, 6:8, 12:27 to 12:28 
Equal Access Act, 9:13 to 9:14 
equal access test, religious freedom and, 9:2 to 9:3 
Equal Employment Opportunity Commission (EEOC) 

adverse impact criteria, 15:2 to 15:4 
age discrimination and pension fund 

compliance and, 17:8 to 17:9 
arbitration procedures, 6:6 
Compliance Manual, 9:23 to 9:24, 15:1, 15:10, 

18:8 
confidentiality of employee medical files and, 

14:32 
definitions of disability in, 14:4 to 14:5, 14:11 to 

14:12 
direct threat defense against disability claims 

and, 14:22 

disability discrimination and, 14:4 to 14:6 
discrimination procedures, 2:10 to 2:11 
enforcement of anti-discrimination laws by, 

13:3 to 13:4 
essential functions principle and, 14:13 to 14:15 
exhaustion of administrative remedies and, 

13:15 
FMLA coordination with, 19:15 to 19:19 
independent contractors and, 12:16 to 12:18 
interactive process for disabled employees, 

14:19 to 14:22 
major life activities, disability discrimination 

and, 14:6 to 14:8 
mitigating measures for disability and, 14:11 
national origin discrimination and, 13:4 to 13:5, 

15:12 

physical and mental impairment limits and, 
14:8 to 14:11 

race discrimination categories, 15:1 
race-neutral grooming policies and, 15:10 
refusal to accommodate disability and, 14:22 

to 14:23 
religious discrimination and, 9:23 
religious discrimination guidelines, 18:2 to 18:3 
remedies for disability discrimination, 14:42 
retirement and health care plans, 14:38 to 

14:39 
sexual harassment and, 16:3 to 16:6 

Equal Employment Opportunity Commission v. 
Catastrophe Management Solution, 15:10 

Equal Employment Opportunity v. Abercrombie & 
Fitch Stores, Inc., 18:2 

Equal Pay Act 
independent contractors and, 12:17 
provisions of, 13:2, 13:8, 13:11 
remedies for discrimination in, 13:15 to 13:16 
retaliation, proving and defending of, 13:12 to 

13:13 
Equal Protection Clause 

affirmative action and, 13:17 
anti-discrimination policies and statutes not 

violation of, 9:10 to 9:11 
religious freedom and, 9:13, 18:7 to 18:8 
RFRA and, 9:21 

equal terms principle, RLUIPA and, 9:15 to 9:19 
equal work principle, 13:2 
essential employees, strike exemption for, 4:13 to 

4:15 
essential functions principle, disability 

discrimination and, 14:13 to 14:15 
Establishment Clause 

California Constitution and, 9:11 to 9:13 
case law involving, 9:3 to 9:6 
Free Exercise Clause and, 9:5 to 9:6 
land use and, 9:14 
no aid clause and, 9:12 to 9:13 
Pledge of Allegiance and, 9:9 to 9:10 
prayer in schools and, 9:6 to 9:7 
religious freedom and, 9:1 to 9:11,18:6 

ethnic identity, race discrimination and, 15:1 
evaluations 

criticisms of employees at public meetings, 8:2 
as mandatory bargaining subject, 2:7 to 2:8 
of public employees, privacy of, 7:13 

E-verify system, 17:3 
evidence 

after-acquired evidence, 13:14 to 13:15, 14:25 to 
14:26 

disparate treatment cases, 13:11 to 13:12 
privacy rights and, 7:14, 7:19 

search and seizure restrictions on, 3:36 to 3:37 
in Shelly meetings, 11:4 

Excluded Employees Bill of Rights (EEBR) 
overview of, 1:1 
PERB jurisdiction and, 1:1 

exclusive recognition, 5:4 
exclusive representation, bargaining unit 

recognition and determination, 5:1 to 5:7 
Executive Order 11246, 13:5 
Executive Order 13672, 13:5 
exhaustion of administrative remedies 

employment discrimination, 13:8, 13:15 
religious freedom and, 9:22 

extension of time, PERB regulations on, 1:7 
extra-contractual proceedings, 3:27 to 3:28 

F 
Facebook, free speech and, 8:4 
fact finding 

impasse procedures, 4:2 to 4:7 
mediation rescheduling and, 4:4 
PERB role in, 4:4 to 4:5 
resumption of mediation and, 4:3 to 4:4 
sex discrimination cases, 16:2 to 16:3 

failure to prosecute, appeal of dismissal and, 1:8 to 
1:9, 1:13 

"Fair Chance Ordinance," 7:7 
Fair Credit Reporting Act, 7:15 
Fair Employment and Housing Act (FEHA) 

adverse employment actions, disability 
discrimination and, 14:27 

adverse impact criteria, 15:2 to 15:4 
after-acquired evidence, in disability 

discrimination claims, 14:25 to 14:26 
age discrimination in, 17:1, 17:5 to 17:6 
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Fair Employment and Housing Act (FEHA) continued 
anti-harassment/anti-discrimination policy 

requirements, 16:10 to 16:11 
associates of disabled individuals in, 14:28 to 

14:29 

civil rights arbitration and, 6:5 
coercion restrictions in, 14:40 
confidentiality protections in, 14:29 
definitions of disability in, 14:28 
direct threat defense against disability claims, 

14:24 to 14:25 
disabilities defined under, 14:2 to 14:4, 14:12 
disability discrimination in, 14:1 to 14:2 
discrimination or retaliation for protected 

activities in, 3:9 to 3:10 
drug testing and, 14:33 to 14:34 
employer liability and employee protections in 

age discrimination, expansion of, 17:10 

employers' defenses against disability 
discrimination claims, 14:23 to 14:27 

employment discrimination, 13:5 to 13:10 
essential functions principle, 14:13 to 14:15 
exhaustion of administrative remedies and, 

13:15 
health insurance pools, active and retired 

employees, 17:9 to 17:10 
independent contractors and, 12:16 to 12:17 
interactive process in, 14:18 to 14:19 
job applicant questions, guidelines for, 14:29 
leaves of absence coordination with, 19:17 
major life activities, disability discrimination 

and, 14:6 to 14:9 
mandatory sexual harassment training for 

supervisory employees in, 16:9 to 16:10 
marital status discrimination, 16:8 
medical examinations for job applicants and, 

14:29 to 14:34 
mental disabilities and, 14:37 
military and veteran protections in, 13:9 
mitigating measures under, 14:11 
national origin definition sin, 15:12 
new legal standards for sexual harassment 

claims, 16:11 to 16:12 
otherwise qualified employees criteria and, 

14:12 to 14:13 
physical agility tests in, 14:33 
physical or mental impairment limits in, 14:8 

to 14:11 
pregnancy discrimination in, 16:7 to 16:8 
privacy protection in, 7:15 
prohibited practices, 14:40 to 14:41 
race discrimination provisions, 15:1 to 15:12, 

15:14 to 15:15 
reasonable accommodation standard, 14:15 to 

14:18 
religious discrimination, 18:1 to 18:9 
remedies for discrimination in, 13:15 to 13:16, 

14:42 

retaliation, proving and defending of, 13:12 to 
13:13, 14:41, 15:5 to 15:6 

retirement and health care plans, 14:38 to 
14:39 

sex discrimination, 16:1 to 16:12 

sexual harassment provisions, 16:3 to 16:6 
sexual orientation discrimination and, 16:8 to 

16:9 
undue hardship defense and, 14:22 to 14:23 
union representation and, 3:5 to 3:7 
waivers of age discrimination claims in, 17:7 
whistleblower protections, 8:3 

Fairfield Suisan Unified School District, 7:3 
Fair Labor Standards Act (FLSA), 12:18 

§ 6(d), 13:2 
age discrimination and, 17:9 
employers' leaves of absence obligations, 19:21 
paid or light leave substitutions, 19:11 to 19:12 

Fair Pay Act, 13:11, 15:14 
fair representation, union's duty of, 3:10, 3:16 to 3:19 

extra-contractual proceedings, exemption 
from, 3:27 to 3:28 

Fair Treatment for Experienced Pilots Act (FTEP), 
17:7 to 17:8 

faith-based humanitarian organizations, religious 
freedom exemptions for, 18:6 

Faith Center Church Evangelistic Ministries v. Glover, 
9:3 

"Fajitagate" scandal, 10:11 
False Claims Act, 8:3 
Family and Medical Leave Act (FMLA), 14:16 

benefits and reinstatement rights in, 19:12 to 
19:13 

discrimination claims analysis, 19:21 to 19:22 
employee notice requirements, 19:6 to 19:7 
employers' liability under, 19:21 to 19:23 
employers right to contact health care 

providers in, 19:9 to 19:10 
federal and state laws and, 19:15 to 19:19 
FTDI leave and, 19:19 
interactive process in, 14:19 
leave period calculations, 19:2 to 19:3 
leaves of absence in, 19:1 
medical certification for leave, requirements 

for, 19:7 to 19:10 
military family leave provisions, 19:23 to 19:24 
non-FMLA rights and, 19:2 
notice requirements for leaves of absence, 

19:5 to 19:7 
1,250 hours of service standard, 19:2 
paid or light leave substitutions, 19:11 to 19:12 
qualifying reasons for leave in, 19:3 to 19:4 
refusal of leave under, 19:12 
retroactive leave designation, 19:7 
rights and remedies under, 19:19 to 19:21 
self-care provisions, 19:21 
workers' compensation coordination with, 

19:16 to 19:17 
family-planning clinics, religious freedom and, 9:24 

to 9:25 
Family Temporary Disability Insurance (FTDI) leave, 

19:19, 19:24 
Faragher/Burlington Industries defense, 14:26, 15:5 
Faragher/Ellerth affirmative defense, 14:26, 16:5 
Faragher v. City of Boca Raton, 14:26, 15:5 
Fazio, William, 8:3 to 8:4 
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Fazio v. City & County of San Francisco, 8:3 to 8:4 
Featherstone v. Southern California Permanente 

Medical Group, 14:27 
Federal Arbitration Act, 6:6 to 6:7, 12:30 to 12:31 
Federal Aviation Administration (FAA), 6:8, 17:7 to 

17:8 
Federal Aviation Administration Authorization Act 

(FAAAA), 12:30 to 12:31 
federal courts 

arbitration in, 6:5 to 6:6 
religious discrimination in, 18:1 to 18:2 
right to control/direct workers, 12:5 to 12:11 

federal funding, contracts involving, equal 
opportunity requirements, 13:5 

Federal Insurance Contribution Act (FICA), 12:1 
Federal Railway Labor Act, 19:14 
Federal Rule of Civil Procedure 23, 16:3 
Federal Rule of Civil Procedure 26(b), 10:9 
federal statutes 

anti-discrimination laws, 13:4 to 13:5 
disability discrimination, 14:26 to 14:27 
employee rights in, 3:2 
employment discrimination, 13:1 to 13:3 
genetic testing, 13:2 to 13:3 
misclassified workers and joint employment, 

repeal of, 12:18 
privacy rights under, 7:1 to 7:4, 7:14 to 7:17 
race discrimination and, 15:12 to 15:14 
RFRA applicability to, 9:20 

Federal Unemployment Tax Act (FUTA), 12:1 
female employees, access to contraception for, 9:20 
Ferguson v. City of Charleston, 7:3 
fetal protection policies, pregnancy discrimination 

and, 16:7 to 16:8 
fingerprints, privacy of, 7:16 
firefighters 

administrative appeals by, 10:13 to 10:18 
age discrimination claims by, 17:9 
court claims by, 10:18 to 10:19 
covered interrogations, 10:2 to 10:3 
disability discrimination and, 14:27 
disciplinary sanctions against, 10:13 
financial records of, 10:6 
FPBRA coverage for, 10:1 to 10:23 
illegal strikes by, 4:8 to 4:10 
interest arbitration disputes, 4:8 
lie detector examinations, 10:5 to 10:6 
media coverage of, 10:6 
personnel files, 10:6 to 10:10 
race discrimination cases and, 15:3 to 15:4, 15:8 
representation for investigations and 

interrogations, 10:3 
searches by employers, 10:6 
sick check for, 10:3 
Shelly rights and, 11:5 
timelines for investigations and disciplinary 

proceedings of, 10:10 to 10:13 
Firefighters Procedural Bill of Rights Act (FPBRA) 

§ 3260(d), 10:19 
§ 3309.5, 10:18 to 10:19 
administrative appeals procedures, 10:13 to 

10:18  

court claims and, 10:18 to 10:19 
covered interrogations, 10:2 to 10:3 
documentation requirements, 10:5 
financial records protections, 10:6 
lie detector examinations, 10:5 to 10:6 
malicious violations of, 10:19 
media attention during investigations in, 10:6 
notice of violations, 10:1 to 10:2 
personnel files provisions in, 10:6 to 10:10 
representation, investigations and 

interrogations, 10:3 to 10:4 
searches by employers, 10:6 
self-incrimination and Lybarger warning, 10:4 
Shelly rights and, 11:5 
summary of, 10:1 
timelines for investigations and disciplinary 

proceedings in, 10:10 to 10:13 
unfair labor practice charges and, 1:3 to 1:4 

First Amendment 
anti-discrimination policies and statutes not 

violation of, 9:10 to 9:11 
criticism of public employees and, 8:2 to 8:3 
employers' termination rights and, 8:3 to 8:4 
Equal Access Act and, 9:13 to 9:14 
expressions of intent to harm unprotected by, 

8:4 
freedom of association under, 8:5 to 8:6 
free speech and, 8:1 to 8:2, 8:8 
health care providers' religious freedom and, 

9:11 to 9:12 
last chance agreements and, 8:8 to 8:9 
ministerial exception, 9:23 
no aid clause and, 9:12 to 9:13 
personnel file disclosures and, 10:8 to 10:10 
prayer in schools and, 9:7, 9:11 
refusal of service due religious beliefs, 9:24 
religious expression under, 8:5, 9:1 to 9:11, 18:6 
RLUIPA and, 9:15 to 9:19 

fitness-for-duty requirements 
alcohol/drug testing and, 14:37 
employee medical exams and inquiries, 14:37 

to 14:38 
leaves of absence and, 19:10 to 19:11 
medical records privacy and, 7:4 

Flanagan, Loudesia, 11:11 
Flanagan v. City of Richmond, 11:11 

food handlers, disability discrimination defenses 
and, 14:25 

"form, join, and participate" standard, 3:2, 3:7 
forum-based analysis, religious freedom and, 9:5, 

9:7 
14 Penn Plaza, LLC v. Pyet, 6:5 
Fourteenth Amendment 

affirmative action and, 13:17 
free speech and, 8:1 to 8:2 
religious expression under, 9:1 
same-sex marriage and, 16:9 

Fourth Amendment, privacy and, 7:1 to 7:4, 7:8 to 7:11 
fragmented bargaining, 2:16 
franchise workers, as independent contractors, 

12:18 to 12:19 
Frank v. County of Los Angeles, 15:3 
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Fraser, Rebecca Ann, 14:10 
Fraser v. Goodale, 14:10 to 14:12 
Fraternal Order of Eagles, 9:4 
fraud investigation, timelines for POBRA/FPBRA 

investigations and disciplinary proceedings, 10:11 
to 10:13 

freedom of association, 8:5 to 8:6 
religious freedom and, 9:3 

Free Exercise Clause 
California Constitution and, 9:11 to 9:13 
land use and, 9:15 to 9:18 
prayer in schools and, 9:7, 9:11 
refusal of service due religious beliefs, 9:24 
religious freedom and, 9:3 to 9:6 
RFRA provisions and, 9:20 

free exercise of religion, 9:1 to 9:3, 9:11 
free speech 

anti-discrimination policies not in violation of, 
8:6 

California Constitution and, 8:8 
disclaimers in religious remarks not classified 

as, 9:8 
employee rights to, 3:25 to 3:27 
employer speech as, 3:13 to 3:14 
expressions of intent to harm unprotected by, 

8:4 
harassment and, 8:4 to 8:5 
last chance agreements and, 8:8 to 8:9 
literature distribution in work areas as, 3:20, 

3:35 to 3:36 
official immunity and, 8:5 
politics and policymaking and, 8:3 to 8:4 
public employees' right to, 8:1 to 8:2 
religious expression as, 8:5, 9:5 
reporting illegal activity as, 8:3 
students' right to, 8:6 to 8:8 
teachers' right to, 9:7 to 9:8 
union association as, 8:5 to 8:6 
under U.S. Constitution, 8:1 to 8:8 

Freitag case, 16:6 
Frudden v. Pilling, 8:6 to 8:7 
Fuller, Tracy, 12:33 to 12:34 
futility exception, pre-arbitration deferrals, 6:4 

G 
Galen v. Redfin Corporation, 12:21 to 12:22 

gender identity 
employment discrimination and, 13:7, 13:10 to 

13:11, 13:16 to 13:17 
in public schools, 16:9 
sex discrimination and, 16:1 
sexual orientation discrimination and, 16:8 to 

16:9 
General Dynamics v. Cline, 17:4 
genetic information 

confidentiality and, 14:29 
discrimination based on, 13:2, 13:12 to 13:13, 

14:31 to 14:32 

privacy of, 7:4 
Genetic Information Nondiscrimination Act of 2008 

(GINA), 13:2  

confidentiality and, 14:29 
damage provisions in, 14:42 
medical certification exception for 

confidentiality and, 19:10 
pre-employment screening and, 14:31 to 14:32 
retaliation, proving and defending of, 13:12 to 

13:13 
George, Ronald (Chief Justice), 7:7 
gig economy 

independent contractors and, 12:26 to 12:28 
wage orders and, 12:13 to 12:14 

Gilmer v. Interstate/Johnson Lane Corp., 6:5 to 6:6 
Ginsburg, Ruth Bader, 14:40 
Glendale, City of, 7:7 
good faith bargaining 
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workload, staffing levels, and layoffs and, 2:8 
workplace displays by unions and, 3:19 to 3:20, 

3:35 to 3:36 
written communications requirements, 

representation involving, 3:21 to 3:23 
Public Employment Retirement Law (PERL), 1:15 
public entities. See public agencies and entities 
public health and safety, drug testing and privacy 

and, 7:2 to 7:3 
public health institutions', drug testing and privacy 

and, 7:2 to 7:3 
public interest, privacy issues and, 7:9 to 7:11 
public policies, politics and, 8:3 to 8:4 
public records 

access to, 2:15 to 2:16 
privacy and, 7:1, 7:6, 7:9 to 7:11 
wages and, 7:6, 7:18 

Public Safety Officers Procedural Bill of Rights Act 
(POBRA), 7:17 

§ 3304(b), 10:13, 10:15 to 10:16, 10:21 
§ 3304(d), 10:10, 10: 11 to 10:12 
§ 3304(d)(1), 10:21 
§ 3304(f), 10:13 
administrative appeals procedures, 10:13 to 

10:18 
assignment during investigation under, 10:5 
Brady list placement in, 10:6 
court claims and, 10:18 to 10:19 
covered employees, 10:1 
covered interrogations, 10:2 to 10:3 
disciplinary sanctions, 10:13 
documentation requirements, 10:4 to 10:5 
financial records provisions, 10:5 to 10:6 
lie detector examinations, 10:5 to 10:6 
limited waiver, administrative appeals, 10:17 to 

10:18 
malicious violations of, 10:19 
media attention during investigations in, 10:6 
notice of violations, 10:1 to 10:2 
personnel files, 10:6 to 10:10 
representation, investigations and 

interrogations, 10:3 to 10:4 
searches by employers, 10:6 
self-incrimination and Lybarger warning, 10:4 
Shelly rights in, 11:12 
summary, 10:1 
termination of career executive assistant, 

inapplicability to, 10:19 to 10:20 
timelines for investigations and disciplinary 

proceedings in, 10:10 to 10:13, 10:20 to 
10:21 

Public Safety Officials' Home Protection Act, 7:19 
public schools  

drug testing policies in, 7:2 to 7:4 
employee rights in, 3:1 to 3:3 
Equal Access Act and, 9:13 to 9:14 
free speech in, 8:2, 8:6 to 8:8 
gender identity in, 16:9 
neutral viewpoints in, 9:7 to 9:11 
prayer in, 9:5 to 9:6 
privacy issues in, 7:2 to 7:4, 7:14 
religious freedom in, 9:5 to 9:9 

public sector labor relations statutes 
agency fee provisions in, 3:5 
arbitration and, 6:1 
impasse procedures, 4:3 
matters outside scope of bargaining and, 2:9 

to 2:11 
overview, 1:1 to 1:2 
privacy and, 7:1 
protected activities in, 3:1 to 3:7 
strikes and related issues, 4:8 to 4:10 

Public Transportation Labor Disputes Act, 4:2 
overview of, 1:1 
PERB jurisdiction and, 1:1 

Public Utilities Code, enabling statutes of, 1:1,n.7 
Puerto v. Superior Court, 7:20 
punitive action 

administrative appeal triggered by, 10:13 to 
10:15 

damages for disability discrimination, 14:41 to 
14:42 

Purple Communications rule (NLRB), 3:26 

Q 
qualified disabled employees 

essential functions principle and, 14:13 to 14:15 
otherwise qualified criteria, 14:12 to 14:13 

qualifying exigency leave, 19:23 to 19:24 
quid pro quo harassment, 16:3 to 16:4 
Quon v. Arch Wireless Operating Co., 7:4 to 7:5 

R 
race discrimination 

adverse impact theory, 15:2 to 15:4 
after-acquired evidence and unclean hands 

doctrines, 15:7 to 15:8 
comparator information cases and, 15:8 
disparate treatment and, 15:2 
employers' duty to protect employees from, 

15:10 to 15:11 
employers' liability for, 15:5 
in employment, 13:3, 13:14 to 13:17 
FEHA provisions, 15:1 to 15:12 
harassment, 15:4 to 15:5 
national origin criteria and, 15:12 
new legislation on, 15:14 to 15:15 
pay disparities as, 15:3, 15:14 
protected categories, 15:1 
proximity of protected activity and adverse 

action, 15:6 to 15:7 
race-neutral grooming policies and, 15:10 
religious discrimination and, 18:8 
retaliation as, 15:5 to 15:6 

Index-29 



Legal Trends 2019 

race discrimination continued 
statute of limitations on claims of, 15:8 to 15:9 
statutory and constitutional claims, 15:12 to 

15:14 
student assignment plans and, 15:9 
summary of law, 15:1 to 15:14 
third party victims, 15:11 to 15:12 
Title VII provisions, 15:1 to 15:13 

racial epithets, free speech and use of, 8:4 to 8:5 
Raine v. City of Burbank, 14:17 

Ralph Civil Rights Act of 1976, 15:13 
Ralph M. Brown Act, 7:18 
Rancho Santiago Community College District, 3:26 
rational basis test, religious freedom cases, 9:2 
reasonable accommodation 

disability discrimination and, 14:15 to 14:18 
otherwise qualified employees criteria and, 

14:12 to 14:13 

pregnancy discrimination and, 16:8 
of religious beliefs, 9:22 

reasonable basis requirement, 12:2 
reasonable factors other than age (RFOA) principle, 

17:4 
reasonableness standard 

bargaining unit recognition and 
determination, 5:3 to 5:4 

FPBRA/POBRA representation, investigations 
and interrogations, 10:3 to 10:4 

free speech and, 8:4 
privacy and, 7:6 to 7:7 
release time for bargaining and, 3:24 to 3:25 
religious freedom and, 9:2, 9:7 
revival of negotiations and impasse 

procedures, 4:5 to 4:8 
search and seizure and, 7:2 

reasonable safety concerns, fitness-for-duty 
requirements and, 19:11 

reasonably foreseeable effects, unilateral changes 
and, 2:12 to 2:14 

reasonably prior notice principle, 10:1 to 10:2 
recognition and unit determination procedures, 5:1 

to 5:8 
exclusive vs. nonexclusive recognition, 5:4 
under local rules, 5:2 to 5:4 
MMBA employee categories for, 5:5 to 5:6 
revocation of recognition, 5:4 
Trial Court and Trial Court Interpreter Acts 

and, 5:6 to 5:7 
reconsideration requests, PERB regulations 

concerning, 1:6 to 1:7 
Reconstruction Statutes, 13:3 
record of disability, 14:4 
recusal, appeal of dismissal inappropriate for, 1:8 
redaction technology, 10:22 
Reese, Jeffrey (Dr.), 3:33 
refusal to meet and confer, good faith bargaining 

and, 2:14 to 2:15 
regarded as disabled standard, 14:4 
regressive bargaining, 2:18, 2:24 
Rehabilitation Act of 1973 

§ 501, 12:16 
§ 504, 13:5, 14:6  

federal contracts and funding, 13:5 
remedies for discrimination in, 13:15 to 13:16 
retaliation, proving and defending of, 13:12 to 

13:13 
Reid v. Google, 17:6 
related protected bases of discrimination, 15:1 
release time 

as mandatory bargaining subject, 2:9 
notices regarding, 2:27 to 2:28 
right to, 3:4 to 3:5, 3:24 to 3:25 

religion and religious freedom and expression 
accommodation of, 18:2 to 18:3 
Congressional laws on, 9:1 to 9:3 
defined, 18:1 
disclaimers not considered free speech, 9:8 
drug use for religious practices, 9:22 
EEOC and, 9:23 to 9:24 
Equal Access Act and, 9:13 to 9:14 
equal access and, 9:13 to 9:14 
Establishment Clause vs. Free Exercise Clause, 

9:5 to 9:6 
First Amendment protections, 8:5 
free exercise of, 9:1 to 9:3 
land use laws and, 9:15 to 9:19 
ministerial exception and, 9:23 
monetary damage awards and, 9:18 
new developments in, 9:24 to 9:25 
no aid clause (California Constitution) and, 

9:12 to 9:13 
no preference clause (California Constitution) 

and, 9:12 
prayer in public schools, 9:6 to 9:7 
Religious Freedom Restoration Act and, 9:19 to 

9:22 
reproductive freedom and, 9:24 to 9:25 
seniority systems and duty to accommodate, 

18:5 to 18:6 
of students, 9:6 to 9:7 
of teachers, 9:6 to 9:11 
Title VII provisions involving, 9:21 
undue hardship defense in discrimination 

cases and, 18:3 to 18:6 
U.S. Constitution and, 9:1 to 9:11 

religious discrimination 
accommodation of religious practice in 

workplace, 18:2 to 18:3 
Bona Fide Occupational Qualification defense, 

18:6 to 18:7 
establishment of claims, 18:1 to 18:2 
exemptions, 18:6 
faith-based organizations and, 18:6 
loyalty oaths, 18:8 
proselytizing by supervisors and coworkers 

and, 18:6 
race discrimination and, 18:8 
reverse discrimination, 18:7 to 18:8 
seniority systems and duty to accommodate, 

18:5 to 18:6 
summary of law, 18:1 

Religious Freedom Restoration Act (RFRA), 9:1 to 9:2, 
9:15, 9:19 to 9:22 

administrative remedies and, 9:22 

Index-30 



Index 

exhaustion requirement absent from, 9:22 
Religious Land Use and Institutionalized Persons 

Act (RLUIPA), 9:2 to 9:3, 9:15 to 9:19 
remedies 

age discrimination, 17:4 
arbitration, 6:2 
employment discrimination, 13:15 to 13:16 
for interference and discrimination, 3:11 to 3:12 
leaves of absence violations, 19:19 to 19:21 
make whole remedy, 6:2 
unlawful strikes, 4:10 

Reno v. Baird, 13:6, 15:6 
reporting consistency test, 12:2 
representation 

employees' right to, 3:5 to 3:6, 3:20 to 3:23 
interactive process and right to, 14:22 
at Shelly meetings, 11:5 to 11:6 

reproductive freedom, religion and, 9:24 to 9:25 
responsive filings, PERB policies on, 1:14 to 1:15 
retaliation 

age discrimination cases, 13:14, 17:5 
defenses against claims of, 13:13 to 13:14 
disability discrimination, 14:41 
PERB cases involving, 3:30 to 3:37 
procedural issues involving, 3:12 
protected activities and, 3:9 to 3:10 
proving and defending claims of, 13:12 to 13:13 
race discrimination and, 15:5 to 15:6 
for reporting illegal activity, 8:3 
sex discrimination claims and, 16:6 to 16:7 
unfair labor practices and, 1:4 to 1:5 
union representation in investigations and, 

3:23 
whistleblower protections, 8:3 

retired annuitants, 12:4 
paid sick leave for, 19:14 

retirement 
disability discrimination and, 14:38 to 14:39 
independent contractors, ERISA and, 12:15 to 

12:16 
as mandatory bargaining subject, 2:7 
retired annuitants, 12:4 
Shelly rights and, 11:2 

Revenue Act, § 530, 12:1 to 12:2 
Ricci v. DeStefano, 15:3, 16:2 
Richardson-Tunnel, Klare, 7:14 
Richardson-Tunnell v. School Insurance Program for 

Employees, 7:14 
Richardson v. City and County of San Francisco, 10:11 
right to control/direct workers, 12:5 to 12:11 
right-to-sue letter, 13:3 to 13:4, 13:8 
Riverside, County of, 1:15 to 1:18 

administrative appeals procedures, 10:15 
Riverside Sheriffs' Association v. County of Riverside, 

10:15, 10:18 
Roberts, John (Chief Justice), 9:23 
Roy Gomm Elementary School, 8:6 to 8:7 
Rubin v. City of Lancaster, 9:4 
Ruiz, Fernando, 12:8 to 12:9 
Ruiz v. Affinity Logistics Corporation, 12:8 to 12:9 

S 
Sabey v. City of Pomona, 11:9 
Sacramento City Unified School District, 2:23 to 2:24, 

3:29 
Sacramento Teachers Association, 5:7 
safe harbor provisions 

independent contractors, 12:1 to 12:2 
retirement and medical plans, 14:39 

safety-of-others defense, disability discrimination 
claims and, 14:23 to 14:25 

safety-sensitive jobs, fitness-for-duty requirements 
and, 19:10 to 19:11 

safety sensitive positions, drug testing and privacy 
and, 7:3 

Salas, Vicente, 15:7 to 15:8 
Salas v. Sierra Chemical Co, 15:7 to 15:8 
same actor inference principle, 15:2 
same-sex marriage, 16:9 
Samper v. Providence St. Vincent Medical Center, 

14:14 
San Bernardino Community College District, 3:21 to 

3:23 
Sanchez, Beatrice, 10:15 
San Diego Municipal Employees Association v 

Superior Court, 1:17 

San Diego Teachers Association v Superior Court, 
1:17 

San Francisco, City of 
affirmative action in, 13:16 

Fair Chance Ordinance, 7:7 
impasse disputes, 4:3 to 4:4 
race discrimination cases and, 15:13 to 15:14 
timelines for POBRA/FPBRA investigations and 

disciplinary proceedings, 10:11 to 10:12 
San Francisco, County of 

affirmative action in, 13:16 
"Fajitagate" scandal, 10:11 to 10:12 
impasse disputes, 4:3 to 4:4 

San Francisco Human Rights Commission, 18:1 to 
18:2 

San Francisco Police Department, 10:21 
San Francisco State University, 14:10 
San Jose, City of, 13:16 
San Mateo County, 4:12 to 4:15 
Santa Ana Police Officers Association v. City of 

Santa Ana, 10:5 
Santa Barbara Education Office, 1:13 to 1:14 
Santa Fe Independent School District v. Jane Doe, 9:9 
Santillan v. USA Waste of California, Inc., 17:3 

Schifando v. City of Los Angeles, 13:8 
school boards 

criticism of, 8:2 
independent contractors and, 12:14 to 12:15 

school districts 
criticism of employees in, 7:13, 8:2 
disability discrimination and, 14:1 to 14:2 
duty to bargain in, 2:22 
free speech limits in, 8:5 
noncompliance with duty to bargain and, 2:22 
privacy laws and, 7:14 
race discrimination in, 15:9 

Index-31 



Legal Trends 2019 

school districts continued 
religious freedom and, 9:4 to 9:5, 9:7 to 9:11 
union rights and, 3:3 to 3:5 

scope of bargaining 
duty to meet and clarify, 2:11 
Legal tests for, 2:2 
procedural requirements, 2:11 
unilateral changes and, 2:18 
unilateral changes to matters outside of, 2:12 

to 2:14 
scope of representation 

bargaining unit recognition and 
determination, 5:1 to 5:8 

EERA provisions for, 3:3 
Limits for PERB on, 1:15 
mandatory bargaining subjects, 2:1 to 2:12 
"meaningful representation" standard, 3:29 
unilateral changes and, 2:12 to 2:14 

Seabright Insurance Company v. U.S. Airways, Inc., 
12:20 to 12:21 

search and seizure 
privacy and, 7:1 to 7:2, 7:4 
restrictions on evidence from, 3:36 to 3:37 

secondary boycotts, 4:11 
secular Legislative purpose, no aid clause and, 9:12 

to 9:13 
security regulations, 13:14 to 13:15 
SEIU Local 721, 1:15 to 1:18 
self-defense, in disability discrimination claims, 

14:23 to 14:25 

Self-Employment Contributions Act (SECA), 12:1 
self-help, impasse and avoidance of, 4:6 
self-incrimination 

FPBRA provisions for, 10:4 
POBRA provisions for, 10:4 

self-representation standard, 3:2 
Senate Bill 1063, 15:14 
Senate Bill 1123,19:24 
Senate Bill 1300, 17:10 
Senate Bill 1421, 7:19, 10:9, 10:22 
seniority systems 

reasonable accommodation of disability and, 
14:17 

religious beliefs, duty to accommodate in, 18:5 
to 18:6 

sequential inquiry, religious freedom cases, 9:5, 9:8 
"serious health condition" 

coordination of federal and state laws 
concerning, 19:17 

defined, 19:4 to 19:5 
fitness-for-duty requirements and, 19:10 to 

19:11 
medical certification for, 19:7 to 19:10 
workers' compensation and, 19:16 to 19:17 

Service Employees International Union (SEIU), 2:23 
to 2:26, 3:29 to 3:30, 3:36, 5:7 to 5:8 

impasse disputes, 4:3 to 4:4 
sex discrimination, 16:1 to 16:12 

anti-harassment/anti-discrimination policy 
requirements, 16:10 to 16:11 

marital status discrimination, 16:8 
new legislation involving, 16:11 to 16:12  

pregnancy discrimination as, 16:7 to 16:8 
Religious Freedom Restoration Act and, 9:19 to 

9:20 
retaliation claims, 16:6 to 16:7 
sexual harassment as, 16:3 to 16:6 
sexual orientation and, 16:8 to 16:9 

sexual assault, SB 1421, 7:19 
sexual harassment 

affirmative defense in claims of, 16:5 to 16:6 
anti-harassment/anti-discrimination policy 

requirements, 16:10 to 16:11 
California laws against, 13:10, 16:11 to 16:12 
employers' liability for, 16:5 
FEHA provisions on, 13:6 to 13:7 

of male employees, 16:4 to 16:5 
mandatory training for supervisory employees 

concerning, 16:9 to 16:10 
privacy vs. allegations of, 7:10 
race-based harassment compared with, 15:4 to 

15:5 
remedial action, employers' obligations 

concerning, 16:6 
as sex discrimination, 16:3 to 16:6 
training to address, 13:10 

sexual orientation 
anti-discrimination policies and, 9:10 to 9:11, 

13:5 to 13:6 
California laws relating to, 13:10 
religious beliefs, discrimination cases and, 18:1 

to 18:2 
religious freedom and, 9:11 to 9:12 
sex discrimination and, 16:8 to 16:9 
stigmatizing charges and, 11:11 
training to address, 13:10 

S.G. Borello & Sons, Inc. v. Department of Industrial 
Relations, 12:6 

Shelley v. Geren, 17:3 
Sheppard v. David Evans and Associates, 17:2 
shift differentials, religious accommodation and, 

18:4 
shop stewards 

Leaves of absence for, 3:37 to 3:38 
protected activities of, 3:13, 3:31 to 3:32 

"sick check" procedures, 10:3 
sick leave 

for family care, 19:17 to 19:18 
in-home supportive services workers, 19:14, 

19:19 
privacy issues with, 7:4 
Skelly rights and involuntary leave, 11:2 

Sierra Chemical Co., 15:7 
significant difficulty standard, refusal of 

accommodation of disability and, 14:22 
single employer 

bargaining unit recognition and 
determination, 5:7 to 5:8 

Lack of PERB jurisdiction over, 1:5 
single incident standard, sexual harassment claims, 

16:11 
Sistare-Meyer v. Young Men's Christian Association, 

12:16 
sit-ins, 4:11 

Index-32 



Index 

Shelly rights 
attorney representation at meetings, 11:6 
at-will employees, 11:1, 11:7 
documentation requirements, 11:3 to 11:4, 11:8 
duty of fair representation and, 3:16 to 3:19 
evidence presented at meetings, 11:4 to 11:5 
flexibility of, 11:11 
new developments in, 11:12 
notice and meeting requirements, 11:3 to 11:5 
officer qualifications for hearings involving, 

11:4, 11:6 
order of meetings, 11:4 
overview of, 11:1 to 11:3 
post-discipline appeals, 11:7 to 11:12 
post-meeting procedures, 11:6 
representation during meetings, 11:5 to 11:6 
sexual orientation harassment, exemption 

from disclosure, 11:11 
status of employee during post-hearing 

period, 11:6 
union representation in investigations and, 

3:23 
Skelly v. State Personnel Bd, 11:1 
slowdowns, 4:11 
Smith v. County Engineer of San Diego County, 18:8 
social media 

free speech and, 8:4 
usernames and passwords, privacy of, 7:16 

Solano, County of, 2:25 
sovereign immunity, 9:22 

Sparks v. Vista Del Mar Child and Family Services, 6:7 
"special circumstances" test, 3:24 
Spencer v. World Vision, Inc., 18:6 
Spielbauer v. County of Santa Clara, 10:4, 11:5 
staffing levels, as mandatory bargaining subject, 2:8 

to 2:9 
Stamps, Robert, 15:14 
Stamps v. Superior Court, 15:14 
state agencies. See public agencies 
state contractors, anti-discrimination guidelines 

for, 13:9 to 13:10, 15:14 
state disability insurance (SDI) (California), leave of 

absence coverage and, 19:19 
State Employer-Employee Relations Act (SEERA) 

anti-union discrimination and, 3:36 to 3:37 
bargaining unit recognition and 

determination, 5:1 to 5:8 
deferral to arbitration and, 6:3 to 6:5 
deterrence or discouragement of union 

membership by public employers, 
restrictions on, 3:15 

duty of fair representation in, 3:15 to 3:18 
employee rights in, 3:1 to 3:3 
employment relationship in, 3:3 
good faith bargaining, 4:1 
hiring, retirement and promotions, 2:7 
impasse procedures, 4:2, 4:8 
mandatory bargaining subjects, 2:1 to 2:12 
matters outside scope of bargaining, 2:9 to 2:11 
overview of, 1:1 
PERB jurisdiction and, 1:2 
PERB regulations concerning, 1:6 to 1:9  

scope of bargaining in, 2:2 

union logos, right to wear, 3:7 
union rights, 3:3 to 3:5 
violations of protected rights, tests for, 3:7 to 

3:10 
state funding, contractors, anti-discrimination 

guidelines for, 13:9 to 13:10, 15:14 
state government, independent contractors and, 

12:14 to 12:18 
State of California (Department of Consumer 

Affairs), 7:9 
State of California (Department of Veterans Affairs), 

7:9 
State Personnel Board (SBP), 3:2 to 3:3 
State Personnel Board v. Fair Employment & 

Housing Commission, 13:8 
state-sponsored athletic leagues, free speech and, 

8:6 to 8:8 
status quo, expired contracts/MOUs and 

maintenance of, 4:1 to 4:2, 4:6 to 4:7 
statute of limitations. See also extensions of time; 

late filings; timeliness 
duty of fair representation and, 3:16 to 3:19 
employment discrimination claims, 13:4, 13:7 to 

13:8 
race discrimination claims, 15:8 to 15:9, 15:11 
timelines for POBRA/FPBRA investigations and 

disciplinary proceedings, 10:10 to 10:13, 
10:20 to 10:21 

tolling restrictions during bargaining, 1:13 to 
1:14 

unfair labor practices and, 1:4 to 1:5 
wage discrimination and, 13:4 

statutory laws and regulations 
Ban the Box legislation, 7:7 
common law employees, 12:2 to 12:4 
deferral to arbitration procedures, 6:3 to 6:5 
disability discrimination, 14:2 to 14:5, 14:8 to 

14:9, 14:11, 14:27 to 14:28 
employee rights in, 3:1 to 3:3 
employment discrimination, 13:5 to 13:10 
FMLA coordination with, 19:15 to 19:19 
free speech and, 8:3 
impasse procedures, 4:2, 4:8 
leaves of absence and, 19:12 to 19:13 
misclassified workers and, 12:23 
privacy and, 7:1, 7:14 to 7:20 
race discrimination and, 15:12 to 15:14 
reasonable accommodation standard in, 14:15 

to 14:18 
religious freedom and, 9:11, 9:24 to 9:25 
as response to Dynamex, 12:28 to 12:30 
union rights in, 3:14 to 3:16 

Staub v. Proctor Hospital, 19:23 
Steinert, Stephanie, 10:2 
Steinert v. City of Covina, 10:2 
St. Hope Public Schools, 5:7 
stigmatizing charges 

definitions of disability and, 14:28 
Lubey hearings, 11:7 
sexual orientation harassment, 11:11 

Stored Communications Act (SCA), 7:17 

Index-33 



Legal Trends 2019 

Stormans, Inc. v. Selechy, 18:3 
Stormans, Inc. v. Wiesman, 9:21 
"stray remarks" doctrine, age discrimination cases, 

17:5 to 17:6 
stray remarks standard, sexual harassment claims, 

16:11 
strict liability, sexual harassment, 16:5 
strict neutrality, violations of protected rights and, 

3:8 
strict scrutiny test 

affirmative action and, 13:17 
race discrimination cases and, 15:9 
religious freedom and, 9:1 to 9:2, 9:6 
Religious Freedom Restoration Act and, 9:19 to 

9:23 
strikes 

essential employees exemption from, 4:13 to 
4:15 

illegal strikes, 4:9 
intermittent strikes, 4:9 to 4:10 
overview, 4:8 to 4:10 
partial strikes, 4:10 to 4:11 
post-impasse strikes, 4:9 
remedies for, 4:10 
surprise strikes, 4:9 
suspension of bargaining in, 2:21 to 2:22 

sympathy strikes, 2:25 to 2:26, 4:10 
vote and preparation, 4:10 
wildcat strikes, 4:10 

strip searches, right to union representation during, 
3:20 to 3:21 

strong basis in evidence test, race discrimination 
and, 15:3 

students 
drug testing of, 7:2 to 7:4, 7:6 
Equal Access Act and rights of, 9:13 to 9:14 
privacy rights of, 7:2 to 7:4, 7:6, 7:11 
religious freedom of, 9:6 to 9:7, 9:9 to 9:11 
sexual harassment of, 7:10 
sexual orientation and gender identity rights 

of, 16:9 
substantial burden test 

religious freedom and, 9:2 to 9:3 
RFRA and, 9:19 to 9:23 
RLUIPA and, 9:15 to 9:19 

substantial limits principle, disability 
discrimination and, 14:9 to 14:11 

substantive consistency test, 12:2 
"suffer or permit to wore standard, 12:10 to 12:12 
Sullivan v. River Valley School District, 14:38 
summary of conference memoranda, 10:14 to 10:15 
Sumner v. Simpson University, 9:24 
supersession of duty to bargain, 2:9 to 2:11 
supervisory employees 

bargaining unit recognition and determination 
for, 5:6 

leaves of absence obligations, 19:21 
mandatory sexual harassment training for, 16:9 

to 16:10 
proselytization by, 18:6 

surface bargaining, 2:18 to 2:19 
unalleged violation doctrine, 2:26 to 2:27  

surprise strikes, 4:9 
surveillance 

videotaping of peace and custodial officers, 
10:22 

wiretapping, 7:17, 7:19 
in workplace, 7:8, 7:16 

suspensions, post-discipline appeals, Shelly right 
to, 11:8 to 11:12 

sympathy strikes, 2:25 to 2:26, 4:10 

T 
Tameny v. Atlantic Richfield Co., 12:16 
Tap Worldwide, LLC, 6:7 to 6:8 
TaskRabbit, 12:27 to 12:28, 12:30 
taxes, employment taxes, 12:1 
tax exemptions, no aid clause and, 9:12 to 9:13 
Taylor, Eric, 15:6 
Taylor v. Los Angeles Department of Water and 

Power, 13:13, 15:6 
TBG Insurance Services Corp. v. Superior Court, 7:5 
teachers 

classification of, as matter outside scope of 
bargaining, 2:10 

free speech limits for, 8:5 
privacy rights of, 7:14 
religious freedom of, 9:6 to 9:11, 9:23 
rights of, 3:3 
sexual harassment by, 7:10 
student test scores linked to, 7:11 

Tehama County Department of Social Services, 9:5 
temporary employees 

CaIPERS benefits for, 12:2 to 12:4, 12:32 to 12:34 
as independent contractors, 12:17 
private sector liability for, 12:24 to 12:25 

Temp Worker Protection Law, 12:24 to 12:25 
Ten Commandments, public displays of, 9:3 to 9:4, 

9:9 
tenure discrimination, race and, 15:11 
termination 

administrative appeals and, 10:14 to 10:15 
after-acquired evidence rule, disability 

discrimination claims, 14:25 to 14:26 
age discrimination and, 17:2 to 17:3 
of career executive assistant peace officers, 

10:19 to 10:20 
drug policies and privacy cases, 7:3 to 7:4 
ministerial exception and, 9:23 
POBRA provisions on, 10:2 to 10:3, 10:19 to 10:20 
privacy issues and, 7:11 
of probationary employees, 3:32 
for protected activities, 3:9 to 3:10, 15:6 to 15:7 
racial discrimination and, 15:6 to 15:7, 15:11 
religious freedom and, 9:22 
sex discrimination claims and, 16:6 to 16:7 
sexual orientation harassment, exemption 

from disclosure, 11:11 
Shelly rights and, 11:1 to 11:2 
written communications requirements, union 

representation involving, 3:21 to 3:23 
text messages, privacy issues, 7:4 to 7:5 

Index-34 



Index 

third party claims 
liability for misclassification of workers, 12:22 
privacy concerns of vs. union's right to 

information, 3:29 
race discrimination cases, 15:11 to 15:12 
retired annuitant hiring by, 12:4 
sex discrimination cases, 16:7 to 16:8, 16:12 

Thirteenth Amendment, 13:3 
Thomas L. Conger v. County of Los Angeles, 10:21 
Thompson, Eric, 16:7 

Thompson v. North American Stainless, LP, 16:7 
Thornbrough, Michael, 11:10 to 11:11 
Thornbrough v. Western Placer Unified School 

District, 11:10 to 11:11 

threatening conduct 
free speech and, 8:4 
privacy vs. allegations of, 7:9 to 7:10 

Tieberg v. Unemployment Insurance Appeals Board, 
12:34 

timelines in investigations 
administrative appeals, 10:15 to 10:17 
administrative hearings, amended charges, 

11:10 to 11:11 
arbitration deferrals, 6:3 to 6:5 
impasse disputes, 4:3 
notice of final discipline, 10:13 
POBRA/FPBRA investigations and disciplinary 

proceedings, 10:10 to 10:13, 10:20 to 10:21 
timeliness. See also statute of limitations 

appeal of dismissal and, 1:13 to 1:14 
duty to bargain and, 2:23 to 2:24 
of employers defense, PERB injunctive relief 

and, 1:10 
late filings and extensions of time regulations, 

1:7 to 1:8 
of medical examinations, limits on employers, 

14:31 to 14:32 
Title IX. See Education Amendments Act of 1972, 

Title IX 
Title VII. See Civil Rights Act of 1964, Title VII 
tolling 

statute of limitations and, 1:4 to 1:5, 1:13 to 1:14 
timelines for POBRA/FPBRA investigations and 

disciplinary proceedings, 10:10 to 10:13, 
10:20 to 10:21 

Tom Bane Civil Rights Act, 15:14 

tort claims, independent contractors and, 12:16, 
12:19 to 12:21 

Torts Claims Act, 10:19 
totality of circumstances test, 2:16 to 2:19 
Town of Greece v. Galloway, 9:5, 9:25 
training programs, mandatory sexual harassment 

training for, 16:9 to 16:10 
transfer of unit work, 2:6 to 2:7 

transit districts, impasse procedures, 4:2 
Transportation Authority Transit Employer- 

Employee Relations Act (TEERA) 
agency fees and, 3:5 
arbitration procedures, 6:3 to 6:5 
deterrence or discouragement of union 

membership by public employers, 
restrictions on, 3:15 to 3:16  

impasse procedures, 4:2 
overview of, 1:1 
PERB jurisdiction and, 1:2 
PERB regulations concerning, 1:6 to 1:9 

Transportation Security Administration (TSA), 9:21 
Trans World Airlines v. Hardison, 18:5 to 18:6 
Trendwest, 16:6 
Trial Court Employment Protection and Governance 

Act (Trial Court Act), 2:28 
bargaining unit recognition and 

determination, 5:6 to 5:7 
deterrence or discouragement of union 

membership by public employers, 
restrictions on, 3:15 to 3:16 

duty of fair representation and, 3:16 to 3:19 
employee rights in, 3:1 to 3:3 
employment relationship in, 3:3 
good faith bargaining, 4:1 

impasse procedures, 4:2 
mandatory bargaining subjects and, 2:2 
overview of, 1:1 
PERB jurisdiction and, 1:2 

PERB regulations concerning, 1:6 to 1:9 
restrictions on union activity in, 3:19 to 3:20 
union logos, right to wear, 3:7 
union rights, 3:3 to 3:5 
violations of protected rights, tests for, 3:7 to 

3:10 
Trial Court Interpreter Employment and Labor 

Relations Act (Court Interpreter Act) 
arbitration procedures, 6:3 to 6:5 
bargaining unit recognition and 

determination, 5:6 to 5:7 
deterrence or discouragement of union 

membership by public employers, 
restrictions on, 3:15 to 3:16 

employee rights in, 3:1 to 3:3 
good faith bargaining and, 2:25 to 2:26 
impasse procedures, 4:2 
mandatory bargaining subjects and, 2:2 
overview of, 1:1 
PERB jurisdiction and, 1:2 

PERB regulations concerning, 1:6 to 1:9 
union rights, 3:3 to 3:4 
violations of protected rights, tests for, 3:7 to 

3:10 
Trunk v. The City of San Diego, 9:14 
Tucker v. California Department of Education, 8:5 
Tverberg v. Fillner Construction, Inc., 12:20 to 12:21 
"20 Factor Test," 12:5 to 12:6 
"two masters" principle, advisory arbitration and, 

11:10 

U 

Uber drivers, 12:13 to 12:14, 12:26 to 12:28, 12:30 
unalleged violation doctrine, 2:26 to 2:27 
unauthorized aliens, prohibition on employment of, 

13:4 
unclean hands doctrine, race discrimination and, 

15:7 to 15:8 

Index-35 



Legal Trends 2019 

undocumented immigrants 
after-acquired evidence and unclean hands 

doctrines and, 15:7 to 15:8 
prohibition on employment of, 13:4 

undue hardship defense 
employers' refusal of accommodation in 

disability discrimination, 14:22 to 14:23 
religious discrimination and, 18:3 to 18:5 

unemployment insurance, misclassified workers 
and, 12:23 

Unemployment Insurance Code 
§ 2101.5, 12:23 
§ 2102(a), 12:23 
§ 2121, 12:23 
§ 11760, 12:23 

unfair labor practices 
appeal of dismissal of, 1:8 to 1:9 
bargaining unit recognition and 

determination, 5:2 to 5:5 
deferral to arbitration, 6:3 to 6:5 
duty of fair representation and, 3:18 to 3:19 
failure to prosecute regulations, 1:8 to 1:9 
judicial admission in, 1:5 
misclassified workers and, 12:18 
PERB enforcement actions involving, 1:3 
PERB injunctive relief and, 1:15 to 1:18 

posting requirements, electronic posting 
included, 1:6 

procedural issues involving, 3:12 
statute of limitations and, 1:4 to 1:5 
strikes and related issues, 4:8 to 4:10 
strip searches of, union representation during, 

3:20 to 3:21 
timeliness of employers defense, PERB 

injunctive relief and, 1:10 
unalleged violation doctrine, 2:26 to 2:27 
unilateral changes and, 2:12 to 2:14, 2:18 
withdrawal of charges, PERB jurisdiction over, 

1:5 to 1:6 
Uniformed Services Employment and 

Reemployment Rights Act, 13:3, 19:23 
uniforms in school, free speech cases and, 8:6 to 

8:8 
unilateral changes 

arbitration and, 6:7 to 6:8 
drug testing policies, 7:3 
duration clause, 4:7 to 4:8 
good faith bargaining and, 2:12 to 2:14, 2:18 
impasse procedures and, 4:1 to 4:2, 4:5 to 4:6 
production expectations, 2:32 to 2:33 
release time practices, 2:29 

unions 
access to, as mandatory bargaining subject, 2:9 
anti-union discrimination, 3:36 to 3:37 
bypassing representatives of, 2:18 
communications concerning, public 

employers' restrictions, 3:15 to 3:16 
court cases involving, 3:19 to 3:36 
deterrence or discouragement of membership 

by public employers, restrictions on, 
3:15 to 3:16 

discrimination involving benefits and, 3:34  

dues deductions and membership, post-Janus 
restrictions, 3:15 

duty of fair representation by, 3:16 to 3:19 
employees' right to representation by, 3:2 to 

3:3, 3:19 to 3:21 
employer's email system, cases involving 

access to, 3:20 to 3:23 
exercise of discretion as interference with, 3:32 
fact finding requests, 4:3 to 4:4 
freedom of association and membership in, 

8:5 to 8:6 
ground rule violations and, 2:29 to 2:32 
images of, display restrictions, 3:19 to 3:20 
impact bargaining and, 2:3 to 2:4 
independent contractors and, 12:4 to 12:5, 12:15 

to 12:18 
individual employees' right to representation 

by, 3:5 to 3:7 
information rights of, 3:14, 3:27 to 3:30 
interference with activities of, 3:32 
leaves of absence for stewards and officers, 

3:37 to 3:38 
literature distribution in work areas by, 3:19 to 

3:20, 3:35 to 3:36 
logos for, right to wear, 3:7, 3:24 
"necessary and relevant information" rights of, 

3:27 to 3:30 
new employee orientations, access to, 3:14 
new legislation on, 3:37 to 3:38 
PERB jurisdiction and cases, 1:2, 3:3 to 3:5, 3:23 

to 3:27 
personnel information released to, 7:11 to 7:12 
post-discipline appeals and, 11:9 
protected activities limits and, 3:12 to 3:13 
public employers communications concerning, 

3:15 to 3:16 
at Skelly meetings, representation by, 11:6 
statutory rights of, 3:14 to 3:16 
sympathy strikes and, 2:25 to 2:26 
unfair labor practice charges, statute of 

limitations and, 1:4 to 1:5 
unilateral changes and, 2:12 to 2:14 
waiver by agreement and, 2:19 to 2:20 
waiver by inaction, 2:20 
written communications requirements, 

representation involving, 3:21 to 3:23 
zipper clause and, 2:19 to 2:20 

United Parcel Service, 14:10, 14:13, 14:18, 14:22 to 
14:24 

United Teachers of Los Angeles (UTLA), 3:23 
Uniting and Strengthening America by Providing 

Appropriate Tools Required to Intercept and 
Obstruct Terrorism Act ("USA PATRIOT Act"), 7:17 

unit work, transfer and contracting-out of, 2:6 to 2:7 
University of California Irvine, 3:30 to 3:31 
unlawful motivation of employers, 3:11 
Unruh Civil Rights Act, 9:11 to 9:12 
U.S. Bancorp, 14:10 
U.S. Code (USC) 

18 U.S.C. § 875(c), 8:4 
29 U.S.C. § 504, 15:7 
42 U.S.C. § 1981, 15:12 to 15:13 

Index-36 



Index 

42 U.S.C. § 1983, 8:2, 8:7 to 8:8, 15:11 to 15:12, 
17:4 

42 U.S.C. § 2000cc(2)(C), 9:15 to 9:16 
42 U.S.C. § 2000e-1(a), 18:6 

U.S. Constitution 
bond financing, religious exemptions, 9:12 to 

9:13 
Establishment Clause, 9:1 to 9:11 
Free Exercise Clause, 9:1 to 9:11 
free speech under, 8:1 to 8:8 
privacy protections in, 7:1 to 7:4 
religious freedom and, 9:1 to 9:11 
Shelly rights in 
Shelly rights in, 11:1 

state employer immunity and, 13:15 
U.S. Court of Appeals for the Eighth Circuit, 9:22 

employers' leaves of absence obligations, 19:21 
U.S. Court of Appeals for the Eleventh Circuit, 15:10, 

19:21 
U.S. Court of Appeals for the Fifth Circuit, 14:40, 

19:21 to 19:22 
U.S. Court of Appeals for the Fourth Circuit, 14:40 
U.S. Court of Appeals for the Ninth Circuit 

ABC test and, 12:13 
affirmative action cases and, 13:16 to 13:17 
age discrimination cases, 17:2 to 17:4, 17:7 to 

17:9 
arbitration claims, 6:9 
associates of disabled individuals, 

discrimination claims involving, 14:28 to 
14:29 

direct threat defense against disability claims 
and, 14:25 

disability discrimination cases, 14:1 to 14:2, 14:7 
to 14:12, 14:18, 14:20, 14:24 to 14:25, 14:40 
to 14:41, 14:43 to 14:44 

disparate treatment cases, 13:11, 15:2 
drug testing cases, 14:33 to 14:35 
employee medical exams and inquiries, 14:37 

to 14:38 
employment discrimination, 13:1 
free speech cases and, 8:3 to 8:9 
independent contractors cases and, 12:16, 

12:30 to 12:31 
land use and religious freedom and, 9:16 
leaves of absence cases, 19:12 to 19:13, 19:21 to 

19:22 
medical examinations and privacy and, 7:4 
ministerial exception and, 9:23 
no aid clause and, 9:12 to 9:13 
otherwise qualified employees, disability 

discrimination cases, 14:13 
personnel file disclosures and, 10:7 
Pledge of Allegiance cases, 9:9 to 9:10 
prayer cases and, 9:4 to 9:5, 9:25 
pre-employment medical examinations, cases 

involving, 14:31 to 14:34 
pregnancy and family-planning access and, 

9:24 to 9:25 
privacy and drug testing, 7:3 
race discrimination cases, 15:2, 15:4 to 15:5  

religious discrimination cases, 18:1 to 18:2, 18:4 
to 18:7 

religious freedom cases, 9:2, 9:7 to 9:9, 9:12 to 
9:14 

RFRA cases and, 9:18 to 9:19, 9:21 
right to control/direct workers, 12:6 to 12:9 
sex discrimination cases, 16:1 to 16:3 
sexual harassment cases, 16:4 to 16:6 
Shelly hearings and, 11:7 

U.S. Court of Appeals for the Seventh Circuit, 19:21 
to 19:22 

U.S. Court of Appeals for the Sixth Circuit, 19:23 
U.S. Court of Appeals for the Tenth Circuit 

privacy and drug testing cases, 7:2 to 7:4 
religious discrimination cases, 18:2 

U.S. Court of Appeals for the Third Circuit, 9:21, 17:9, 
19:21 to 19:22 

U.S. Department of Health and Human Services, 
9:20 

disability discrimination policies, 14:25 to 14:26 
U.S. Department of Labor 

guidance on misclassified workers withdrawn 
by, 12:18 

independent contractors and, 12:30 
medical certification for leaves of absence 

and, 19:7 to 19:10 
misclassification initiative in, 12:25 
voluntary worker classification settlement 

program and, 12:25 
U.S. Department of Transportation, 7:16 
U.S. Department of Treasury, 12:5 to 12:6 
U.S. Equal Employment Opportunity Commission 

(Khan) v. Abercrombie & Fitch Stores, Inc., 18:5 
U.S. Equal Employment Opportunity Commission v. 

Prospect Airport Services, Inc., 16:4 to 16:5 
U.S. Postal Service employees, 9:22 
U.S. Supreme Court 

affirmative action and, 13:16 to 13:17 
age discrimination cases, 17:1, 17:3 to 17:4, 17:9 

to 17:10 
arbitration rulings, 6:6, 6:8 to 6:9 
business necessity defense and, 13:14 
contraceptive mandate and, 9:20 
direct threat defense against disability claims 

and, 14:23, 14:24 
disability discrimination cases, 14:1 to 14:2, 

14:5, 14:9 
due process violations and, 1:17 to 1:18 
freedom of association cases, 8:5 to 8:6 
Free Exercise Clause cases, 9:1 to 9:11 
free speech cases and, 8:1 to 8:8 
harassment/hostile work environment cases, 

14:40 to 14:41 
independent contractor status cases, 12:5 to 

12:6 
institutionalized persons' religious freedom 

cases and, 9:17 to 9:18 
leaves of absence cases, 19:21 
legislative prayer case and, 9:25 
major life activities, disability discrimination 

and, 14:6 to 14:9 
ministerial exception cases, 9:23 

Index-37 



Legal Trends 2019 

U.S. Supreme Court continued 
pregnancy discrimination in, 16:7 to 16:8 
privacy cases in, 7:1 to 7:5 
race discrimination cases, 15:2 to 15:3, 15:9, 

15:12 to 15:13 
religious discrimination cases, 18:2, 18:5 
religious freedom cases before, 9:1 to 9:11, 9:13 

to 9:19, 9:25 
retaliation, proving and defending of, 13:12 to 

13:13 
RFRA and, 9:21 
right to control/direct workers cases, 12:7 to 

12:9 
same-sex marriage cases in, 16:9 
sex discrimination cases, 16:3, 16:6 to 16:7 
sexual harassment cases, 16:3 to 16:6 
union rights and, 3:5 
wage discrimination cases, 13:4 

vacation, privacy issues with, 7:4 
Van Orden v. Perry, 9:3 to 9:4 
Vargas v. FMI, Inc., 12:21 
Varisco v. Gateway Science and Engineering, Inc., 

12:7 
Velox Express, Inc., 12:18 

Vernonia School District 47)v. Acton, 7:2 to 7:4 
veterans, employment discrimination and, 13:9 
vexious litigants, responsive filings and, 1:14 to 1:15 
videotaping of employees, 7:1, 7:8, 7:16 

peace or custodial officers, taping of, 10:22 
viewpoint, neutrality in, 9:7 to 9:10 
Visintainer, Jason, 1:13 
voluntary worker classification settlement program 

(IRS), 12:25 

w 
Wage Orders, 12:13 to 12:14, 12:26 to 12:29 
wages 

ABC test and, 12:12 
conditional bargaining over, 2:17 to 2:18 
equal pay laws, 13:2, 13:8, 13:11 
factfinding on, 4:3 
gig economy and, 12:26 to 12:28 
for independent contractors, 12:9 to 12:11, 12:23 

to 12:24 

leaves of absence regulations and wage 
replacement benefits, 19:16 to 19:17 

"Lilly Ledbetter Fair Pay Act and, 13:4 
as mandatory bargaining subject, 2:4 to 2:5 
privacy and, 7:6, 7:20 
public agencies, wage order applications for, 

12:13 to 12:14 
race discrimination and pay disparities, 15:3, 

15:14 
unlawful bargaining over, 2:17 to 2:18 

waivers 
age discrimination claims, 17:7 to 17:8 
by agreement, 2:19 to 2:20 
arbitration agreements, 6:7 to 6:8 
duration clause and, 4:7 to 4:8  

by inaction, 2:20 to 2:21 
limited waiver, administrative appeals, 10:17 to 

10:18 
sovereign immunity, 9:22 

Ward v. Cty. of Siskiyou, 11:12 
Weaving v. City of Hillsboro, 14:10 to 14:11 
Weiland, Henry, 17:7 to 17:8 
Weiland v. American Airlines, Inc., 17:7 to 17:8 
Weingarten rights, 3:5 to 3:7 
Western Placer Unified School District, 11:10 
whistleblower protections 

American Recovery and Reinvestment Act, 13:2 
California laws relating to, 13:10 
discrimination or retaliation and, 3:10 
free speech and, 8:3 
independent contractors, 12:31 to 12:32 

White v. County of Los Angeles, 19:11 
wildcat strikes, 4:10 
William S. Hart Union High School District, 3:31 to 

3:32 
Williams v. Chino Valley Independent Fire District, 

17:6 
Wills, Linda, 14:24 to 14:25 
Wills v. Superior Court, 14:24 to 14:25 
Wilson v. U.S. WEST Communications, 18:4 
wiretapping, 7:17, 7:19 to 7:20 
Withrow v. Larkin (1975) 421 U.S. 35, 1:17 
witnesses, protection for, 3:2 
Wong v. Regents of the University of California, 14:10 
Woodburn, California, city of, 7:3, 7:7 
workers' compensation 

after-acquired evidence and unclean hands 
doctrines and, 15:7 to 15:8 

independent contractor liability and, 12:19 to 
12:21 

leaves of absence regulations and, 19:16 to 
19:17 

misclassified workers and, 12:23 
temporary employees, 12:24 to 12:25 

Workforce Investment Board of Solano County, 1:2 
working, as major life activity, 14:7 to 14:8 
working conditions 

essential functions standard and, 14:13 to 14:15 
as mandatory bargaining subject, 2:5 to 2:6 
reasonable accommodation in, 14:15 to 14:18 
work rules and, 14:34 to 14:35 

working disabled 
protections for, 14:2 
reasonable accommodation for, 14:15 to 14:18 

workload, as mandatory bargaining subject, 2:8 
workplace 

accommodation of religious beliefs in, 18:2 to 
18:5 

free speech in, 8:4 to 8:5 
harassment in, 8:4 to 8:5 
injuries in, 12:19 to 12:21 
mitigating measures for disability in, 14:11 to 

14:12 

non-work time and activities in, 3:35 
proselytization in, religious discrimination 

cases and, 18:6 
race-based harassment in, 15:4 to 15:5 

Index-38 



Index 

reasonable accommodation in, 14:15 to 14:18 
religious freedom in, 9:5 
safety, privacy vs. threat to, 7:9 to 7:11 
sexual harassment in, 16:3 to 16:6 
surveillance in, privacy and, 7:8, 7:16 
union displays in, 3:19 to 3:20 
work rules in, 14:34 to 14:35 

"work preservation" proposals, 2:6 to 2:7 
work-to-rule actions, 4:11 
Writ of Mandate, PERB notice posting requirements, 

1:11 to 1:12 
written communications 

employers' requirements for, union 
representation during, 3:21 to 3:23 

factfinding requests, 4:4 
post-discipline appeals, Skelly rights and, 11:8 
Skelly meetings, 11:3 to 11:6 

Y 
Yanowitz v. L'Oreal USA, Inc., 8:3, 13:13, 16:7 
Yin v. State of California, 7:4 
YMCA, 12:16 

Young v. United Parcel Service, Inc., 16:7 to 16:8 
Yuba, City of, 4:11 to 4:12 
Yvellez, Manuel, 3:25 to 3:27 

z 
Zayed, Nancy, 18:8 
Zayed v. Apple Computers, 18:8 
Zero Tolerance drug policies, 7:3 to 7:4 
zipper clause, suspension of bargaining and, 2:19 to 

2:20 

Index-39 


	Chapter 01 - Public Sector Labor Relations Statutes.pdf
	Chapter 02 - Duty to Bargain.pdf
	Chapter 03 - Protected Union and Employee Rights.pdf
	Chapter 04 - Impasse, Revival of Negotiations, etc.pdf
	Chapter 05 - Recognition and Unit Determination.pdf
	Chapter 06 - Contract Arbitration and Related Issues.pdf
	Chapter 07 - Privacy.pdf
	Chapter 08 - Free Speech.pdf
	Chapter 09 - Religion and the Constitution.pdf
	Chapter 10 - Public Safety Officers and Firefighters, etc.pdf
	Chapter 11 - Public Employees' Basic Due Process Rights.pdf
	Chapter 12 - Independent Contractors.pdf
	Chapter 13 - Overview of Employment Discrimination Laws.pdf
	Chapter 14 - Disability Discrimination.pdf
	Chapter 15 - Race Discrimination.pdf
	Chapter 16 - Sex Discrimination.pdf
	Chapter 17 - Age Discrimination.pdf
	Chapter 18 - Religious Discrimination.pdf
	Chapter 19 - Leaves of Absence.pdf
	Index.pdf



