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• 
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1 Gov. Code, §§ 3540 et seq. 
2 Gov. Code, §§ 3512 et seq. 
3 Gov. Code, §§ 3560 et seq. 
4 Gov. Code, §§ 3500 et seq. 
5 El Camino Hospital Dist. (2009) PERB Dec. No. 2033, 
33 PERC ¶ 93. 
6 Most transit districts are governed by labor relations 
provisions included in the Public Utilities Code enabling 
statutes, and therefore are not covered by the MMBA 
or subject to PERB jurisdiction.  (See Rae v. Bay Area 
Rapid Transit Supervisory Etc. Assn. (1980) 114 
Cal.App.3d 147, 161, 170 Cal.Rptr. 448.)  A few transit 
districts are covered by the MMBA, including the 
Sonoma-Marin Area Rail Transit Dist. (Gov. 
Code, § 105140), and the San Francisco Municipal 
Railway, which is operated by the City and County of 
San Francisco.  Finally, Public Utilities Code § 99560 et 
seq., gives PERB jurisdiction over supervisory 
employees of the Los Angeles County Metropolitan 
Transportation Authority. 

• 

• 

• 

• 

• 

7 Pub. Util. Code, §§ 99560 et seq. 
8 Gov. Code, §§ 71600 et seq. 
9 Gov. Code, §§ 71800 et seq. 
10 Gov. Code, §§ 3524 et seq. 
11 Excepted from JCEERA’s coverage are managerial, 
confidential, and supervisory employees; judicial 
officers; and employees of the Supreme Court, the 
courts of appeal, or the Habeas Corpus Resource 
Center.  
12 Gov. Code, §§ 3525-3539.5. 
13 Lab. Code, §§ 1137-1137.6. 



14 Transit districts are governed by laws in the Public 
Utilities Code, joint powers agreements and bylaws or, 
in a few cases, the MMBA. 
15 Gov. Code, § 3509(e) (excluding management 
employees from PERB’s jurisdiction over unfair labor 
practice charges and local agency rules). 
16 “Peace officers,” as defined in Pen. Code, § 830.1, 
are excluded from S.B. 739’s changes to MMBA 
§§ 3501 (definitions), 3507.1 (unit determinations and 
elections), 3509 (PERB’s jurisdiction, powers, and 
duties regarding the MMBA).  Consequently, two sets 
of labor relations law will evolve.  As a general rule, 
excluded “peace officers” include sheriffs, under-
sheriffs, deputy sheriffs, police chiefs, police officers, 
police officers of a district authorized by statute to 
maintain a police department, municipal court 
marshals or deputy marshals, inspectors or 
investigators employed by a district attorney, and 
Department of Justice special agents and Attorney 
General investigators, as well as assistant and deputy 
chiefs, chiefs, and deputy and division directors 
designated as peace officers by the Attorney General.  
Warning:  The definition of “peace officers” excluded 
by S.B. 739 and A.B. 1852 is narrower than the 
definition of “peace officers” in the unchanged 
provisions of § 3508(a) concerning the rights of full-
time “peace officers” to participate in employee 
organizations composed solely of those peace officers.  
As a result, some local agencies may currently have 
“S.B. 739-excluded peace officers” in the same 
bargaining unit as peace officers that are covered by 
S.B. 739 changes to the MMBA. 
17 Concerned with the increasing burden placed on 
PERB to administer state labor relations statutes 
already under its jurisdiction, former Governor Brown 
vetoed AB 2305, 2866, and 3034.  As we reported in 
last year’s Legal Trends, these bills would have 
expanded PERB’s jurisdiction.  AB 2305 would have 
amended the MMBA to include peace officers’ unions 
under PERB’s jurisdiction.  AB 2866 would have 
transferred jurisdiction over unfair practices for the 
Orange County Transportation Authority (“OCTA”) and 
the San Joaquin Regional Transit District (“SJRTD”) to 
PERB, and AB 3304 would have required that 
employer-employee relations for San Francisco Bay 
Area Rapid Transit District (“BART”) supervisory, 

professional, and technical employees be governed by 
the MMBA under PERB’s jurisdiction. 
18 County of Santa Clara (2015) PERB Dec. No. 2431-M, 
39 PERC 181 (emphasis in original). 
19 Cal. Code Regs., tit. 8, §§ 32000-91630. 
20 Gov. Code, § 71639.1. 
21 Gov. Code, § 71825. 
22 Pub. Util. Code, §§ 99560 et seq. 



23 Central Contra Costa Transit Authority (2012) PERB 
Dec. No. 2263-M, 36 PERC ¶ 177. 
24 Workforce Investment Bd. of Solano County (2014) 
PERB Order No. Ad-418-M, 39 PERC 65. 
25 Changes to PERB regulations permit PERB to 
designate certain decisions as precedential (Cal. Code 
Regs., tit. 8, §§ 32000, 33013), and PERB has actively 
utilized its discretion to designate precedential 
decisions.  Consequently, beginning with Legal Trends 
2014, discussions of Board decisions in Chapters 1 
through 6 are limited to decisions that PERB has 
designated as “precedential.” 
26 Gov. Code, § 3555 et seq.  
27 Gov. Code, § 3550 et seq.  
28 The new regulations also define what constitutes an 
unfair practice in PERB Regulation 32610 and 32610.5 
for PECC and what constitutes an unfair practice under 
the PEDD in PERB Regulation 32611. 

29 Cal. Code Regs., tit. 8, section 32320, subd. (c).   
30 Cal. Code Regs., tit. 8, section 32320, subd. (d). 
31 Cal. Code Regs., tit. 8, section 32320, subd. (e).  
32 El Dorado Superior Ct. 2018) PERB Dec. No. 2589-C 
(wherein PERB concluded it had authority to interpret 
the Public Employment Retirement Law to determine 
whether an issue fell within the scope of 
representation and was bargainable). 



33 Boling v. PERB (2018) 5 Cal.5th 898. 
34 Id. at p. 912. 
35 Ibid. 
36 FireFighters Union, Local 1186 v. City of Vallejo 
(1974) 12 Cal.3d 608, 116 Cal.Rptr. 507; Cal. Code 
Regs., tit. 8, §§ 31001-95330. 

• 

• 

37 Gov. Code, § 3509(g); City & County of San Francisco 
(2007) PERB Dec. No. 1890-M, 31 PERC ¶ 72; 
FireFighters Union, Local 1186, supra. 
38 Gov. Code, §§ 3502, 3506. 
39 San Diego Teachers Assn. v. Superior Ct. (1979) 24 
Cal.3d 1, 593 P.2d 838, 154 Cal.Rptr. 893; El Rancho 
Unified School Dist. v. National Ed. Assn. (1983) 33 
Cal.3d 946, 192 Cal.Rptr. 123; City and County of San 
Francisco v. International Union of Operating 
Engineers, Local 39 (2007) 151 Cal.App.4th 938, 60 
Cal.Rptr.3d 516.  See, e.g., University of Cal. (2012) 
PERB Dec. No. 2300-H, 37 PERC ¶ 141. 
40 International Assn. of Fire Fighters Local Union 230 v. 
City of San Jose (2011) 195 Cal.App.4th 1179, 35 PERC ¶ 
79. 
41 Paulsen v. Local No. 856 of Internat. Brotherhood of 
Teamsters (2011) 193 Cal.App.4th 823, 123 Cal.Rptr.3d 
332. 



42 See, for example, the ALJ decision in County of San 
Joaquin (2002) PERB Order No. HO-U-803-M, 26 PERC 
¶ 33073. 
43 Gov. Code, §§ 3509(b), (c). 
44 (2019) PERB Dec. No. 2657. 

45 Gov. Code, § 3511. 
46 Ibid. 
47 (2020) PERB Dec. No. 2696H. 



48 Gov. Code, § 3571, subd. (a). 
49 Cal. Code Regs., tit. 8, §32602, subd. (b) (“… unfair 
practice charges may be filed by an employee, 
employee organization, or employer against an 
employee organization or employer”). 
50 Gov. Code, § 3571, subd. (a). 
51 Ibid. 

52 Coachella Valley Mosquito & Vector Control Dist. v. 
Public Employment Relations Bd. (2005) 35 Cal.4th 
1072, 1090. 
53 Orange County Professional Firefighters Assn., IAFF 
Local 3631 (2008) PERB Dec. No. 1968-M, 32 PERC ¶ 
112.  See also Compton Unified School Dist. (2009) 
PERB Dec. No. 2015, 33 PERC ¶ 67 (employees should 
have known the District considered them not 
bargaining unit members); SEIU, United Healthcare 
Workers West (2009) PERB Dec. No. 2025-M, 33 PERC ¶ 
95 (employee should have known that union would not 
support contesting termination), County of Riverside 
(2010) PERB Dec. No.2132-M, 34 PERC ¶ 139. 
54 County of San Diego (Health & Human Services) 
(2009) PERB Dec. No. 2042-M, 33 PERC ¶ 67. 



55 Long Beach Community College Dist. (2009) PERB 
Dec. No. 2002, 33 PERC ¶ 36.  For rules about tolling 
the statute of limitations, see State of Cal. (Department 
of Personnel Admin.) (2008) PERB Dec. No. 2013-S, 
33 PERC ¶ 57; see also Department of Personnel Admin. 
(2009) PERB Dec. No. 2017-S, 33 PERC ¶ 68; Solano 
County Fair Assn. (2009) PERB Dec. No. 2035-M, 33 
PERC ¶ 102; California State U. (San Jose) (2009) PERB 
Dec. No. 2032-H, 33 PERC ¶ 94. 
56 Los Angeles Unified School Dist. (2014) PERB Dec. No. 
2359, 38 PERC ¶ 136. 
57 County of Riverside (2011) PERB Dec. No. 2176-M, 35 
PERC ¶ 69. 
58 Nevada Irrigation Dist. (2009) PERB Dec. No. 2052-M, 
33 PERC ¶ 134; Los Angeles Community College Dist. 
(2009) PERB Dec. No. 2059, 33 PERC ¶ 149. 
59 IFPTE, Local 21 (Hosny) (2011) PERB Dec. No. 2192-
M, 36 PERC ¶ 18; Orcutt Union Elementary School Dist. 
(2019) PERB Dec. No. 2626. 

60 County of Riverside (2013) PERB Dec. No. 237-M, 37 
PERC ¶ 180; Orcutt Union Elementary School Dist., 
supra (PERB applies this same equitable for tolling 
doctrine for non-binding dispute resolution under EERA 
as it does under the MMBA). 
61 Moberg v. Monterey Peninsula Unified School Dist. 
(2014) PERB Dec. No. 2381, 39 PERC 12. 
62 Trustees of the Cal. State U. (San Marcos) (2020) 
PERB Dec. No. 2738-H. 



63 Gov. Code, § 3563.2. 
64 Trustees of the Cal. State U. (San Marcos), supra, at 
p. 12. 
65 Id. at p. 12, fn.9. 

66 (2020) PERB Dec. No. 2721M. 
67 Id. at p. 4. 



 

68 Id. at p. 13. 
69 Id. at p. 14.   

70 Id. at p. 14. 
71 (2019) PERB Dec. 2697-M. 



72 The unalleged violation doctrine provides PERB a 
means to find an unfair practice based on allegations 
not plead in the complaint. The unalleged violation 
doctrine applies when, if proven, factual allegations 
presented at hearing but not included in the complaint 
would constitute a separate unfair practice in addition 
to the theories of liability set forth in the complaint.  
See City of Roseville (2016) PERB Dec. 2505-M, p. 18. 

73 Cal. Code Regs., tit. 8, § 32647.  
74 Cal. Code Regs., tit. 8, § 32648. 
75 County of Tulare, supra., at p.10 fn.8. 
76 PERB. Dec. No. 2712-M. 



77 Cal. Code Regs., tit. 8, § 32620, subd. (b)(1). 
78 Cal. Code Regs., tit. 8, § 32615. 
79 City and County of San Francisco, supra, p. 22, fn. 7, 
citing County of Santa Clara, supra, p.7, citing United 
Farm Workers of America v. Agricultural  Labor 
Relations Board (1985) 37 Cal.3d 912, 916. 

80 (2020) PERB Dec. No. 2715-M. 
81 Id. at p.7. 
82 Id. at pp. 7-8. 
83 Cal. Code Regs., tit. 8, § 32648. 



84 Cal. Code Regs., tit. 8, § 32170. 
85 Id. 

86 In Turlock Unified School Dist. (2017) PERB Dec. No. 
2543, 42 PERC ¶ 61, the District’s Answer unequivocally 
admitted to the scope of its professional growth policy 
for teachers.  Consequently, the ALJ could not find that 
the parties’ collective bargaining agreement 
established a different policy.  Thus, the District’s 
unilateral change in policy constituted an unfair labor 
practice.  City of Calexico (2017) PERB Dec. No. 2541-M, 
42 PERC 53 (City precluded from arguing that the 
Wednesday through Tuesday pay period schedule was 
not the City’s past practice because the City’s admitted 
this was the past practice in its Answer).  
87 Alliance College-Ready Public Schools (2017) PERB 
Dec. No. 2545, 42 PERC ¶ 76. 
88 Dry Creek Elementary School Dist. (1980) PERB Order 
No. Ad-81, 4 PERC § 11036. 



89 Bellflower Unified School Dist. (2014) PERB Dec. No. 
2403, 39 PERC 81; Turlock Irrigation Dist. (2015) PERB 
Dec. No. 2413-M, 39 PERC 105; County of Fresno (2015) 
PERB Dec. No. 2436-M, 40 PERC 12. 
90 San Mateo County Community College Dist. (2014) 
PERB Dec. No. 2395, 39 PERC 58. 
91 City of Milpitas (2015) PERB Dec. No. 2412-M, 39 
PERC 99. 
92 County of Kern (2015) PERB Dec. No. 2430-M, 39 
PERC 180. 
93 (2019) PERB Dec. 2681. 

94 (2020) PERB Dec. No. 2708. 
95 Cal. Code Regs., tit. 8, § 32625  



96 Ibid. 
97 City of Sacramento (2013) PERB Dec. No. 2351-M, 38 
PERC ¶ 104. 
98 Children of Promise Preparatory Academy (2019) 
PERB Order No. Ad-473. 

 

 

 

99 PERB v. Bellflower Unified School Dist. (2018) 29 
Cal.App.5th 927. 
100 Id. at 943. 
101 PERB v. Bellflower Unified School Dist., supra, at 
942-943; PERB Regulation 32980 grants the PERB 
General Counsel the authority to conduct an inquiry, 
informal conference, investigation, or hearing as 
appropriate. 
102 Cal. Code Regs., tit. 8, §§ 32000-91630. 



103 See, e.g., Santa Monica Community College Dist. 
(2012) PERB Dec. No. 2243, 36 PERC ¶ 132 (dismissal of 
an unfair practice charge as untimely because the 
alleged unlawful action did not meet the legal 
standards of a continuing violation); California Media 
Workers Guild/CWA/Local 39521 (Zhang) PERB Dec. 
No. 2245-I, 36 PERC ¶ 148 (PERB adopts PERB agent’s 
dismissal of an unfair labor practice charge as untimely 
because the employee did not timely file a charge from 
the point she knew or should have known that the 
union would not represent her on an employment 
matter); City of Berkeley (Larsen Orta) (2012) PERB Dec. 
No. 2281-M, 37 PERC ¶ 56 (PERB refuses to toll the six-
month limit of limitations because of pending EEOC 
litigation and because the charging party clearly failed 
to file the charge from the date of her employment 
dismissal); County of Santa Barbara (Quinn) (2012) 
PERB Dec. No. 2279-M, 37 PERC ¶ 49 (PERB finds that 
the individual employee’s charge was untimely and the 
six-month timeline was not tolled by unspecified 
grievance filings, although the charging party stated 
sufficient facts to constitute a prima facie case of 
retaliation.).  
104 See, e.g., Stanislaus Consolidated Fire Protection 
Dist. (2012) PERB Dec. No. Ad-392-M, 36 PERC ¶ 108 
(PERB does not find good cause to excuse a late-filed 
response to an appeal of a dismissal of an unfair 
practice charge); County of Riverside (2012) PERB Dec. 
No. 2228-M, 36 PERC ¶ 97 (dismissal as untimely an 
appeal of a board agent’s partial dismissal of an unfair 
practice charge); Stanislaus Consolidated Fire 
Protection Dist. (2012) PERB Order No. Ad-394-M, 36 
PERC ¶ 186 (PERB affirms denial of request for 
extension of time to file a request for reconsideration 
as untimely); Federation of United School Employees, 
Local 1212 (Corrigan) (2012) PERB Dec. No. Ad-395, 37 
PERC ¶ 29 (untimely appeal dismissed because the 
excuse that the PERB notice was delayed in the mail by 
five days within California was not acceptable). 
105 See, e.g., City of Palmdale and Teamsters Local 911 
(2011) PERB Dec. No. 2203a-M, 36 PERC ¶ 98 (denial of 
a reconsideration request in a unit determination 
matter); Office & Professional Employees Internat. 
Union, Local 29 (Fowles) (2012) PERB Dec. No. 2236-M, 
36 PERC ¶ 120 (denial of a union’s request to 
reconsider a PERB decision because the union merely 
restated the legal arguments previously considered and 
rejected by PERB, and did not establish the prejudicial 
error of fact required for reconsideration); City of Santa 
Monica (2011) PERB Dec. No. 2211a-M, 36 PERC ¶ 100 
(PERB’s refusal to reconsider the dismissal of claim of 
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